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INTRODUCTION 

The Receiver, Stephen F. Del Sesto, Esq. (the “Receiver”) of the St. Joseph 

Health Services of Rhode Island Retirement Plan (the “Plan”), submits this 

memorandum in reply to Prospect Chartercare, LLC’s (“Prospect Chartercare’s”) 

Objection to the Receiver’s Motion to Adjudge Prospect Chartercare in Contempt for 

Willful Failure to Comply with Subpoena and Deliberate Interference with the Receiver’s 

Collection of the Assets of the Receivership Estate. 

Prospect Chartercare fundamentally understates the scope of its contempt.  

While it is in contempt of the subpoena, it is also in contempt of the Court’s order 

directing the Receiver to collect assets of the Receivership estate, because it is 

intentionally blocking the Receiver’s efforts to obtain documents that are necessary to 

define and maximize the value of those assets.  It is this combination that leads the 

Receiver to ask the Court to adjudge Prospect Chartercare in contempt, rather than 

merely seeking an order compelling production of documents.  The fact that the same 

conduct intentionally frustrating the Receiver’s efforts also makes a mockery of 

Prospect Chartercare’s obligations to comply with a subpoena simply renders its 

conduct all the more impermissible. 

Moreover, Prospect Chartercare has offered no valid reason for its obstruction of 

the Receiver’s appropriate inquiry into whether Prospect Chartercare (along with the 

other Prospect entities) is in breach of the obligations to invest $90 million in the 

hospitals over the last past years as required by Prospect Chartercare’s own Amended 

& Restated Limited Liability Company Agreement.  That question should have a simple 

answer, readily verified by documents already prepared by Prospect Chartercare and 
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submitted annually in compliance with the conditions imposed by the Attorney General 

in his May 2014 regulatory approvals. 

ARGUMENT 

I. Prospect Chartercare is in contempt of the Receiver’s subpoena 

A. The subpoena encompassed all documents submitted to the 
Attorney General regarding with the 2014 hospital conversion, 
including the monitoring reports that Prospect Chartercare is 
refusing to produce 

As discussed in the Receiver’s principal Memorandum in support of the instant 

motion, the subpoena in question sought “[a]ll documents submitted (inclusive of 

supplemental submissions and exhibits) to the Attorney General’s office. . . 

regarding . . . hospital conversions or mergers, including without limitation the 

conversion transactions approved in . . . 2014”: 

21. All documents submitted (inclusive of supplemental submissions 
and exhibits) to the Attorney General’s office, the Rhode Island 
Department of Health, or any other agency of state or federal government, 
regarding the Plan or hospital conversions or mergers, including without 
limitation the conversion transactions approved in 2009 and 2014. 

Exhibit 1 hereto (subpoena).  These documents necessarily included the annual reports 

submitted to the Attorney General “concerning the funding of its [Prospect 

Chartercare’s] routine and non-routine capital commitments under the Asset Purchase 

Agreement until the long term capital commitment as defined in the Asset Purchase 

Agreement has been satisfied.”  Receiver’s Memo. at 3 (quoting condition #18). 

Prospect Chartercare suggests that the annual reports did not fall within the 

subpoena.  See Prospect Chartercare’s Memo. at 9 (“It is fundamental that PCLLC 

[Prospect Chartercare] cannot be held in contempt for failure to comply with a subpoena 
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if that subpoena does not clearly cover the Information sought by the Receiver.”).  This 

suggestion is baseless.  Prospect Chartercare’s submissions to the Attorney General’s 

office in compliance with the conditional approval of the 2014 hospital conversion 

transaction are documents submitted to the Attorney General’s office regarding hospital 

conversions. 

Fishing for ambiguity or uncertainty in the subpoena where none exists, Prospect 

Chartercare focuses on the phrase in the subpoena “supplemental submissions and 

exhibits” and insists that that phrase should only “refer to the supplemental submissions 

and exhibits that the transacting parties submitted to the Attorney General”, i.e. 

“information provided in response to requests for additional information after the filing of 

the initial applications and prior to the final regulatory decisions.”  See Prospect 

Chartercare’s Memo. at 10.  That argument is specious: certainly the request—for “[a]ll 

documents submitted (inclusive of supplemental submissions and exhibits). . .” included 

the documents Prospect Chartercare now refers to, but it was in no way limited to them. 

B. Prospect Chartercare’s boilerplate objections do not mitigate its 
contempt, especially now that Prospect Chartercare has revealed it 
was silently withholding documents 

Prospect Chartercare asserts it is not in contempt of the subpoena, because it 

previously asserted objections to the subpoena, and the Receiver has not yet moved to 

overrule those objections.  However, by asserting boilerplate objections, Prospect 

Chartercare waived any objection to the requests.  Smith v. Bayer Material Science, 

LLC, Civ. No. 5:12–cv–171., 2013 WL 3153467 *1 (N.D. W.Va. 2013) (“[G]eneralized, 

boilerplate objections that regurgitate the language from Rule 26—irrelevant, overly 

broad, and unduly burdensome—are highly disfavored and will usually result in a waiver 
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of the objection.”) (citations omitted).  Moreover, at the same time as it asserted its 

boilerplate objections, Prospect Chartercare stated it was not withholding documents on 

the basis of those utterly boilerplate objections. 

In response to Request #21, Prospect Chartercare stated: 

(a) “Overbroad” shall mean that PCLLC [Prospect Chartercare] objects on 
the basis that the request is unduly burdensome, oppressive, vague and 
ambiguous, overly broad, unreasonably cumulative and/or duplicative. 

(b) “Relevance” shall mean that PCLLC [Prospect Chartercare] objects on 
the basis that Respondent seeks documents or responses that are neither 
relevant to the subject matter involved in this litigation, nor reasonably 
calculated to lead to the discovery of admissible evidence. 

(c) “Equally Available” shall mean that PCLLC [Prospect Chartercare] 
objects on the basis that Respondent seeks information or documents that 
are equally available to both parties. 

* * * 

(e) “Privilege” shall mean that PCLLC [Prospect Chartercare] objects on 
the basis that Respondent seeks the production of documents covered by 
the attorney-client privilege, the work-product doctrine, or any other 
applicable privilege recognized by law. In the event that any privileged 
document is produced by PCLLC, its production is inadvertent and does 
not constitute a waiver of any privilege. With respect to any otherwise 
discoverable information that PCLLC withholds due to privilege, work-
product protection, or other privilege recognized by law, PCLLC will 
expressly make the claim and describe the nature of the documents, 
communications, or things not produced or disclosed in a manner that 
consistent with Super.R.Civ.P. 26 (b) (5). 

* * * 

[Documents Requested] 

21. All documents submitted (inclusive of supplemental submissions 
and exhibits) to the Attorney General's office, the Rhode Island 
Department of Health, or any other agency of state or federal government, 
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regarding the Plan or hospital conversions or mergers, including without 
limitation the conversion transactions approved in 2009 and 2014; 

Response: Overbroad, Relevance, Equally Available. Without waiving 
objections, PCLLC [Prospect Chartercare] will produce responsive 
documents in its possession, custody or control. 

In other words, while Prospect Chartercare was asserting these three boilerplate 

objections, it indicated it would nevertheless produce the responsive documents in its 

possession, custody, or control.  A party is not shielded from contempt by asserting 

boilerplate objections, while affirmatively undertaking to produce all responsive 

documents, all the while intentionally withholding some responsive documents.  To the 

contrary, such deliberate misconduct is by definition contumacious. 

The Court in this action has previously admonished parties not to assert 

boilerplate objections to subpoenas.  See December 5, 2018 Hearing Transcript at 20-

22.  Such boilerplate objections are inevitably inappropriate.  Howard v. Segway, Inc., 

11-CV-688-GKF-PJC, 2013 WL 869955, at *4 (N.D. Okla. Mar. 7, 2013); Cipriani v. 

Migliori, No. PC 2002-6206, 2005 WL 668368, at *6 (R.I. Super. Mar. 4, 2005) (party’s 

“complete lack of explanation concerning the nature of the documents withheld and his 

failure to provide a means to support his privilege claim” demonstrated his “objections 

were made in clear violation of S.Ct. R. Civ. P. 26(b)(5)”); Smith v. Bayer Material 

Science, LLC, supra,  2013 WL 3153467, at *1 (N.D. W.Va. 2013) (“Any objection to 

discovery requests must be lodged with some specificity so the requesting party, and 

the Court if it becomes involved, can ascertain the basis for the objection. Accordingly, 

generalized, boilerplate objections that regurgitate the language from Rule 26—

irrelevant, overly broad, and unduly burdensome—are highly disfavored and will usually 

result in a waiver of the objection.”) (citations omitted). 
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As the court in Howard v. Segway, Inc. stated regarding similar litigation practice: 

The biggest single problem with Segway's document responses, however, 
is that when Defendant indicates documents will be produced, it is unclear 
what is being produced and what is not. Most of Segway's responses state 
that “Without waiving and subject to said objections, see –––––.” In many 
instances, the documents Segway produced are identified by Bates 
numbers. In other instances, Segway has identified types of documents or 
information that will be produced. In some cases, Segway has indicated 
only that the information/documents sought “are matters of public record.” 

Thus, while Segway's document responses state that some documents 
have been or will be produced, Segway does not specify what body of 
documents is being produced. The fundamental question is: Are all 
responsive documents being produced? If not, what portion of the 
universe of responsive documents is being produced? How did Segway 
determine the universe of responsive documents? Segway has not made 
this clear. Once a party has decided to produce documents, it has the 
duty—at a minimum—to identify what it is producing. A party that objects 
and produces creates an ambiguity as to what documents, if any, have 
been withheld. 

Howard v. Segway, Inc., No. 11-CV-688-GKF-PJC, 2013 WL 869955, at *3–4 (N.D. 

Okla. Mar. 7, 2013) (citations to the record omitted). 

C. The Receiver has not improperly delayed seeking to enforce the 
subpoena 

Prospect Chartercare inappropriately faults the Receiver for not having moved to 

compel compliance with the subpoena before it became clear what information Prospect 

Chartercare had improperly withheld.  See Prospect Chartercare’s Memo. at 11.  This is 

utterly backwards.  It only recently came to the Receiver’s attention what documents 

Prospect Chartercare had withheld, precisely because Prospect Chartercare had 

withheld them.  The Receiver has only recently arrived on the scene, while Prospect 

Chartercare was a party to the underlying transactions and familiar with the universe of 
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its own documents.  Moreover, the Receiver should not be faulted for failing to embroil 

the Court in discovery-related motion practice to compel production of unidentified 

documents before it even became clear why those withheld documents were critically 

important. 

D. The Receiver has not improperly failed to meet and confer with 
Prospect Chartercare 

Prospect Chartercare contends the Receiver improperly failed to make “any 

attempt to confer with” Prospect Chartercare before filing the instant motion.  Of course, 

the fact that Prospect Chartercare to this day has not produced the requested 

documents clearly shows that this contention is an attempt to create a purely technical 

defense.  In any event, the obligation to meet and confer does not apply to subpoena 

practice directed at third parties under Super. R. Civ. P. 45.  Instead it applies only to 

motions to compel discovery sought from parties under Super. R. Civ. P. 30, 31, 33, and 

34: 

(2) Motion. If a deponent fails to answer a question propounded or 
submitted under Rules 30 and 31, or a corporation or other entity fails to 
make a designation under Rule 30(b)(6) or 31(a), or a party fails to 
answer an interrogatory submitted under Rule 33, or if a party, in 
response to a request for production or inspection submitted under Rule 
34, fails to respond that inspection will be permitted as requested or fails 
to permit inspection as requested, the discovering party may move for an 
order compelling an answer, or a designation, or an order compelling 
production or inspection in accordance with the request. The motion must 
include a certification that the movant has in good faith conferred or 
attempted to confer with the person or party failing to make the discovery 
in an effort to secure the information or material without court action. 
When taking a deposition on oral examination, the proponent of the 
question may complete or adjourn the examination before applying for an 
order. 
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Super. R. Civ. P. 37(a)(2) (omitting Super. R. Civ. P. 45). 

Obviously the Receiver would not be wasting the Court’s time with motion 

practice to compel production of documents that could have been obtained by meeting 

with opposing counsel.  However, when the Receiver filed his motion to adjudge 

Prospect Chartercare in contempt, Prospect Chartercare had already made clear its 

intention to frustrate the Receiver’s attempts to obtain those documents.  When CCCB 

repeatedly requested these same documents and Prospect Chartercare rebuffed them, 

Prospect Chartercare construed the requests as having made on behalf of the Receiver: 

As stated in my letter to you of October 5, it is obvious that you continue to 
act on behalf of the Receiver of St. Joseph Health Services of Rhode 
Island Retirement Plan. 

Exhibit 2 hereto (October 17, 2018 letter from Attorney Cavanagh to Attorney Land).  

Indeed, Prospect Chartercare refused to provide them to CCCB unless CCCB agreed 

not to provide them to the Receiver.  See Exhibit 3 hereto (October 2, 2018 letter from 

Attorney Cavanagh to Attorney Land).  Prospect Chartercare cannot have it both ways, 

contending that the prior communications were sent on behalf of the Receiver1 and that 

the Receiver failed to “meet and confer” with Prospect Chartercare. 

E. The Receiver is a judicial officer, and subpoenas issued by Special 
Counsel are entitled to compliance 

Prospect Chartercare quotes a comment to Fed. R. Civ. P. 45 that because 

subpoenas are ordinarily issued by counsel, not directly by the Court, “contempt should 

be very sparingly applied when the non-party witness has been overborne by a party or 

                                            
 
1 As discussed at the October 25, 2018 hearing on the first motion to adjudge Prospect Chartercare in 
contempt, the Receiver is not CCCB’s puppet master. 
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attorney.”  See Prospect Chartercare’s Memo. at 10.  We agree that “contempt should 

be very sparingly applied,” but, as this comment confirms, contempt is appropriate in the 

exceptional case.  This is the exceptional case.  Moreover, the contention that Prospect 

Chartercare is entitled to leniency because the subpoena was issued by an attorney 

ignores that the Receiver himself is a judicial officer, and that Special Counsel was 

engaged, pursuant to court order, on behalf of the Receiver and the Receivership 

Estate, which is in the custody of the Court.  This contention also overlooks how 

Prospect Chartercare has now received all the notice and all the clarity in the world and 

yet still refuses to turn over the subpoenaed documents. 

We also agree that ordinarily the party issuing the subpoena should first apply to 

the court for an order compelling compliance, prior to seeking to have the subpoenaed 

party adjudged in contempt.  This is not the ordinary case, however.  Here Prospect 

Chartercare clearly intentionally obstructed the Receiver and affirmatively concealed its 

intentional violation of the subpoena. 

II. The Court’s recent Decision does not entitle Prospect Chartercare to 
withhold documents from the Receiver or CCCB 

Prospect Chartercare incorrectly contends that the Court’s Decision of October 

29, 2018 hamstrings the Receiver from obtaining information responsive to the 

subpoena or relating to the subject matter of the Settlement Agreement.  See Prospect 

Chartercare’s Memo. at 12.  Prospect Chartercare goes so far as to contend that the 

Court has washed its hands of deciding any disputes whatsoever among the Receiver, 

CCCB, and Prospect Chartercare relating to the receiver’s rights under the Settlement 
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Agreement until the Federal Court decides someday to grant final approval to the 

Settlement.  See id. 

Respectfully, the Receiver believes Prospect Chartercare is misreading the 

Court’s Decision.  While the Court did state that the Receiver should “refrain from 

exercising any rights under the PSA [Settlement Agreement] prior to the federal-court’s 

determination of whether to approve the PSA,” see Decision at 30 (emphasis supplied), 

the Court did not prohibit the Receiver from obtaining the information he needs to 

prepare to exercise those rights upon approval of the Proposed Settlement.  Nor did the 

Court prohibit CCCB from exercising its own rights during the interim, on its own behalf 

or on behalf of the Receiver. 

As stated in its principal Memorandum on the instant motion, the Receiver 

urgently needs the information now to begin evaluating whether and how to exercise the 

June 20, 2019 Put Option under the LLC Agreement.  See Receiver’s principal Memo. 

at 4.  The process of obtaining Federal Court approval of the Settlement Agreement is 

expected to take many months—not least because as it is the settlement of a class 

action, the Federal Court will need to wait a minimum of ninety days after various 

statutorily required notices are served in accordance with the Class Action Fairness Act 

before granting any final approval.  See 28 U.S.C. § 1715(d).  The Receiver also 

urgently needs the information now to evaluate whether Prospect Chartercare is in 

breach of its obligations (as its behavior suggests), a fact that would have a significant 

impact on the valuation and evaluation of the Put Option.  See Receiver’s prior Memo. 

at 5. 
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Indeed, the failure of the Prospect entities to have funded the $50 million long 

term capital commitment would have far-reaching implications for both the Settlement 

and the parties.  The very premise that CCCB owns 15% of Prospect Chartercare while 

Prospect East Holdings, Inc. owns 85% of Prospect Chartercare is itself premised on 

the full funding of the $50 million long term capital commitment.  See Exhibit 4 hereto 

(Exhibit B to Amended & Restated Limited Liability Company Agreement of Prospect 

CharterCare, LLC) (noting that Prospect East’s 85% interest is based upon the cash 

purchase price of $45 million plus the $50 million capital commitment, compared to 

CCCB’s deemed capital contribution of $16.76 million).  If that $50 million has not been 

funded, CCCB would actually own—and thus the Receiver would receive under the 

Settlement Agreement2—more than 27% of the ownership units of Prospect 

Chartercare, because CCCB’s capital commitment would be more than 27% of the 

combined contributions of Prospect East and CCCB. 

More than a year ago, the Court expanded the Receiver’s powers “to include the 

power and authority to issue subpoenas as he, in his sole discretion, deems necessary 

and appropriate to compel the production of documents and/or records . . . to any and 

all individuals or entities that the Receiver believes will assist his investigation of 

possible claims on behalf of the Receivership Estate and/or the Plan participants.”  See 

Order entered on September 13, 2017.  It is absurd to suggest that the Court in 

approving the Proposed Settlement this week intended to impose a condition that would 

retroactively reduce the Receiver’s investigatory powers now that some claims also 

                                            
 
2 Under the Settlement Agreement, the Receiver receives all of CCCB’s claims, interests, and rights in or 
against Prospect Chartercare, whatever they may be. 
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relate to the Settlement Agreement.  To the contrary, the fair reading is that actions 

taken pursuant to the Receiver’s existing authority to investigate claims are not limited 

by the conditions imposed in connection with the Court’s approval of the Proposed 

Settlement.  Moreover, Prospect Chartercare’s violations of the subpoena and 

intentional obstruction of the Receiver preceded the Court’s decision approving the 

Proposed Settlement.  Certainly there can be no suggestion that the Court intended to 

excuse past noncompliance with the subpoena that has only recently come to light. 

CONCLUSION 

For all of the foregoing reasons, and the reasons stated in Respondent’s 

principal memorandum, the Respondent’s motion should be granted and, at a minimum, 

Prospect Chartercare should be ordered to produce the requested documents. 

Respondent, 
Stephen F. Del Sesto, Esq., Solely in 
His Capacity as Permanent Receiver of 
the Receivership Estate,  
By his Attorneys, 

/s/ Max Wistow     
Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 
Wistow, Sheehan & Loveley, PC 
61 Weybosset Street 
Providence, RI  02903 
(401) 831-2700 
(401) 272-9752 (fax) 
mwistow@wistbar.com 
spsheehan@wistbar.com 
bledsham@wistbar.com 

Dated: November 1, 2018 
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PCLLC036108

EXHIBITB 
TO 

AMENDED & RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT OF 

PROSPECT CHARTERCARE, LLC 

Capital Accounts, Units and Sharing Percentages 

INITIAL ADJUSTED 
NAME OF MEMBER INITIAL CAPITAL 1NITIAL 

ChaiterCARE Health Partners 
825 Chalkstone A venue 
Providence. Rhode Island 02908 

Prospect East Holdings, Inc. 
10780 Santa Monica Boulevard 
Suite 400 
Los Angeles, California 90025 

ACCOUNT UNITS 

$16.76 M 16,760 

$45.00 M 95,000 

SHARING CAPITAL 
PERCENTAGE CONTRIBUTJOI\".'_ 

15% $16.76M 

85% $95.00M* 

* Assumes full funding of Long-Tenn Capital Commitn1ent 

2408704v2 B-1 
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