
 

 

 

UNITED STATE DISTRICT COURT 
FOR THE DISTRICT OF RHODE ISLAND 

 
STEPHEN DEL SESTO, AS RECEIVER AND : 
ADMINISTRATOR OF THE ST. JOSEPH  : 
HEALTH SERVICES OF RHODE ISLAND : 
RETIREMENT PLAN, ET AL.   : 
       : 
  Plaintiffs    : 
       : 
  v.     :C.A. No:1:18-CV-00328-WES-LDA 
PROSPECT CHARTERCARE, LLC, ET AL. : 
       : 
  Defendants.    :  
 
      
 
 
 
 
 

PLAINTIFFS’ REPLY TO THE SUPPLEMENTAL MEMORANDUM 
SUBMITTED BY PROSPECT ENTITIES AND THE ANGELL PENSION 

GROUP INC. IN SUPPORT OF THEIR MOTIONS TO DISMISS 

 

 

 

Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 

      Wistow, Sheehan & Loveley, PC 
      61 Weybosset Street 
      Providence, RI  02903 
      (401) 831-2700 
      (401) 272-9752 (fax) 
      mwistow@wistbar.com 
      spsheehan@wistbar.com 
      bledsham@wistbar.com 
 
 
 

July 8, 2019

Case 1:18-cv-00328-WES-LDA   Document 131   Filed 07/08/19   Page 1 of 49 PageID #: 6169



 

i 

TABLE OF CONTENTS 

I. “RELEVANT” FACTS ..................................................................................................... 1 

II. ARGUMENT ................................................................................................................... 4 

A. Defendants’ arguments to the effect that PBGC coverage is a certainty 
are cavalier.............................................................................................................. 4 

B. The Receiver’s Post-Complaint Regulatory Filings are consistent with 
Plaintiffs’ position since the inception of this litigation ............................................. 6 

C. The Receiver’s Post-Complaint Regulatory Filings do not affect the 
pending motions to dismiss ..................................................................................... 7 

1. Because they occurred many months after the Complaint was filed ............... 7 

2. Because ERISA does not apply retroactively ................................................ 15 

3. Defendants’ collateral source arguments exceed the scope allowed for 
their supplemental memorandum and are clearly wrong ............................... 16 

4. The inferences Defendants ask the Court to draw from the Receiver’s 
Post-Complaint Regulatory Filings are improper ........................................... 22 

5. The Defendants’ contention that PBGC and not Plaintiffs is the “real 
party in interest” in this case is both beyond the scope of the 
supplemental briefing and clearly wrong ....................................................... 29 

6. The Defendants’ contention that PBGC coverage extends to the Plan 
deficit prior to the effective date of the § 410(d) Election is beyond the 
scope of the supplemental briefing, not appropriate for determination 
in this case, and is a conclusion that is by no means clear ........................... 31 

7. Defendants’ claim that the “Plaintiffs Could End This Litigation Now by 
Filing for a Distress Termination of the Plan” is both beyond the scope 
of supplemental briefing and wrong.  To the contrary, the Receiver 
likely cannot even consider filing for a distress termination until the 
Plaintiffs’ claims against Defendants are resolved in this litigation. ............... 34 

8. Defendants’ argument that the Receiver “could have ensured PBGC 
coverage” by seeking a private letter ruling from the IRS or an 
advisory opinion from Department of Labor is both irrelevant and 
plainly mistaken ............................................................................................. 40 

9. Defendants’ arguments that PBGC is the “direct beneficiary” of this 
lawsuit, and that this lawsuit “bails out” PBGC are irrelevant, exceed 
the scope of the supplemental briefing, and are simply wrong ...................... 43 

III. CONCLUSION .............................................................................................................. 45 

  

Case 1:18-cv-00328-WES-LDA   Document 131   Filed 07/08/19   Page 2 of 49 PageID #: 6170



 

1 

Plaintiffs Stephen Del Sesto (as Receiver and Administrator of the St. Joseph 

Health Services of Rhode Island Retirement Plan) (the “Receiver”), and Gail J. Major, 

Nancy Zompa, Ralph Bryden, Dorothy Willner, Caroll Short, Donna Boutelle, and 

Eugenia Levesque, individually as named plaintiffs (“Named Plaintiffs”), and on behalf of 

all class members1 as defined herein (the Receiver and the Named Plaintiffs are 

referred to collectively as “Plaintiffs”), submit this memorandum in reply to the joint 

supplemental memorandum (“Joint Supp. Memo.”) filed by Defendants Prospect 

Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect Chartercare, LLC, 

Prospect Chartercare SJHSRI, LLC, and Prospect Chartercare RWMC, LLC 

(collectively the “Prospect Entities”) and Defendant The Angell Pension Group, Inc. 

(“Angell”), pursuant to the Court’s allowance of “supplemental briefing in connection with 

the motions to dismiss, concerning the significance vel non of the Receiver’s ERISA 

election and payment of premium to Pension Benefit Guaranty Corporation [“PBGC”] on 

or about April 15, 2019”2 (hereinafter the “Receiver’s Post-Complaint Regulatory 

Filings”3). 

I. “RELEVANT” FACTS 

Defendants’ motions to dismiss are based on Fed. R. Civ. P. 12(b)(6) (failure to 

state a claim) and Fed. R. Civ. P. Rule 12(b)(1) (alleging lack of Article III standing).  As 

discussed herein, the Receiver’s Post-Complaint Regulatory Filings are completely 

                                            

1 Contingent upon the Court certifying the Class and appointing them Class Representatives. 

2 Dkt # 125 (Stipulation Establishing Schedule for Supplemental Briefing) (“Briefing Stipulation and 
Order”) dated June 7, 2019 and entered as an order of the Court on June 10, 2019.  

3 Unless otherwise noted, referring to the Form 5500 filing, the payment of a premium to PBGC, and the 
Receiver’s § 410(d) filing, all of which occurred on April 15, 2019. 
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irrelevant to those motions for many reasons concerning the merits of the case.  They 

are also completely irrelevant ab initio because they were filed many months after the 

operative complaint.  As discussed herein, motions to dismiss under Fed. R. Civ. P. 

12(b)(6) for failure to state a claim are decided based upon the allegations in the 

complaint and certain documents referred to therein, and motions under Fed. R. Civ. P. 

Rule 12(b)(1) alleging lack of Article III standing are decided based upon the facts that 

existed at the inception of litigation. 

Insofar as any “facts” concerning the Receiver’s Post-Complaint Regulatory 

Filings are considered in connection with Defendants’ motions to dismiss, Plaintiffs face 

a dilemma.  Because post-commencement-of-litigation documents are beyond the 

scope of materials that can be considered, it is not surprising that there are no 

precedents or other legal standards concerning how such documents (or the facts they 

allegedly prove) are to be addressed in connection with motions to dismiss on standing 

grounds4 under Fed. R. Civ. P. 12(b)(1), or for failure to state a claim under Fed. R. Civ. 

P. 12(b)(6).  On the other hand, were this a motion for summary judgment, Plaintiffs 

would respond by offering their own factual submissions, to demonstrate that there are 

material issues of disputed fact concerning the Receivers’ Post Complaint Regulatory 

Filings and what they tend to prove.  Those factual submissions would be manifestly 

beyond the purview of motions to dismiss for the same reason that Defendants’ 

submissions concerning the Receiver’s Post-Complaint Regulatory Filings are 

inappropriate in the context of their motions to dismiss. 

                                            

4 As noted infra, Defendants have not asserted that the Receiver’s Post-Complaint Filings render the 
instant suit moot. 
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As also discussed herein, Defendants improperly make arguments that are 

beyond the scope of the supplemental briefing, which has been limited to the effect (vel 

non) of the Receiver’s Post-Complaint Regulatory Filings.  They also ask the Court to 

consider documents that are beyond the scope of the supplemental briefing and cannot 

be considered in connection with motions to dismiss.  Specifically, Defendants ask the 

Court to consider correspondence between PBGC and the Receiver.  See Dkt # 127 

(Joint Supp. Memo.) Exhibits 3 (PBGC letter dated June 5, 2018) & 4 (PBGC letter 

dated May 15, 2019).  In addition to being beyond the scope of the supplemental 

briefing, those documents are outside the pleadings and cannot be considered in 

connection with Defendants’ motions to dismiss.  PBGC’s letter dated June 5, 2018 is 

not referred to in the Complaint, and PBGC’s letter dated May 15, 2019 did not even 

come into existence until nearly a year after the Complaint was filed.  Accordingly, these 

documents should be disregarded (albeit such correspondence fully supports Plaintiffs’ 

claims). 

However, insofar as the Court chooses to consider these documents in 

connection with the motions to dismiss, Plaintiffs request that the Court also consider 

the Receiver’s letter dated May 14, 2019, to which PBGC expressly responded on May 

15, 2019, so that the context of PBGC’s letter is clear.  The Receiver’s letter is attached 

hereto as Exhibit 1.  In short, it asks PBGC to address Defendants’ contention that 

PBGC and not the Receiver is the real party in interest in this case.  Specifically, the 

Receiver made the following request for PBGC guidance: 

The Prospect Entities Defendants then sent the attached email dated May 
10, 2019 to the district judge presiding over the Federal Action, taking a 
position with which we believe PBGC would disagree, including 
specifically the position that existence of PBGC termination insurance 
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coverage means that the Plan and Plan participants have no damages 
from funding shortfalls resulting from the wrongful actions or omissions of 
third parties.  We ask that you confirm that unless and until the Plan is 
terminated and PBGC becomes statutory trustee of the Plan, the current 
plan administrator of the Plan can pursue any claims the Plan may have 
against third parties, including claims for funding shortfalls, and regardless 
of whether PBGC termination insurance coverage may make up for such 
shortfalls in the event the recovery on such third party claims does not 
result in the Plan being fully funded. 

Ex. 1 hereto (Receiver’s letter to PBGC dated May 14, 2019).  The PBGC’s prompt 

response was as follows: 

Even if the Plan were found to be covered by ERISA, including Title IV of 
ERISA, the Plan administrator remains responsible for administering the 
Plan – including decisions with regard to collecting amounts owed to the 
Plan and pursuing suits on behalf of the Plan.  The Plan administrator 
must continue to act for the Plan unless and until the Plan is terminated 
under Title IV and PBGC is appointed its statutory trustee.  For your 
information, when PBGC does become trustee of a terminated plan, it 
succeeds to a plan’s claims and causes of action, including any ongoing 
litigation.  And PBGC may bring litigation on behalf of a terminated plan for 
at least three years after the date PBGC becomes trustee.  29 U.S.C. § 
1303(e)(6)(B)(ii). 

Dkt # 127 (Joint. Supp. Memo.) Ex. 4.  Thus, PBGC thereby confirmed not only that, 

notwithstanding the Receiver’s Post-Complaint Regulatory Filings, including the ERISA 

§ 410(d) Election, the Receiver can pursue claims on behalf of the Plan, but, in fact, the 

Receiver is required to do so. 

II. ARGUMENT 

A. Defendants’ arguments to the effect that PBGC coverage is a 
certainty are cavalier 

Defendants’ argument is that Plaintiffs have no injury from the Plan deficits 

because PBGC’s obligation to pay all benefits is certain.  There are two fundamental 
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problems with that argument, each of which is fully sufficient to require rejection of the 

argument.  First, as discussed in Plaintiffs’ prior memorandum in opposition to 

Defendants’ motions to dismiss, and again in this memorandum, the collateral source 

rule would make PBGC coverage irrelevant even if it were certain that PBGC would 

terminate the Plan and pay all benefits that were due.  A tortfeasor is not relieved of 

liability because the injured party has sufficient insurance to cover his injuries.  Second, 

it is not certain that PBGC would terminate the Plan and pay all benefits when due.  

That lack of certainty is due to many different reasons which are addressed in Plaintiffs’ 

prior memorandum in opposition to Defendants’ motions to dismiss, and to some extent 

herein. 

However, if Defendants were sincere in their contention that adequate PBGC 

coverage is a certainty, Defendants could go a long way towards eliminating the second 

fundamental problem, by offering to pay all benefits when due if PBGC fails to do so. 

They should be willing to make that offer, because if adequate PBGC coverage is a 

certainty, the offer would cost them nothing.  However, Defendants have not made that 

offer.  Instead, they ask the Court to dismiss Plaintiffs claims, so that Plaintiffs will bear 

all of the risk if PBGC coverage is later determined to be non-existent or inadequate.  In 

other words, Defendants argue with impunity.  We submit that Defendants’ purported 

assurance that PBGC coverage is an absolute certainty should be viewed with a great 

deal of skepticism, given their unwillingness to guarantee that Plaintiffs will be made 

whole if PBGC coverage turns out to be non-existent or inadequate. 
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B. The Receiver’s Post-Complaint Regulatory Filings are consistent 
with Plaintiffs’ position since the inception of this litigation 

The Receiver’s Post-Complaint Regulatory Filings are completely consistent with 

Plaintiffs’ position in this litigation. 

Plaintiffs contend that the Plan ceased to qualify as a church plan years ago, 

before the Receiver was appointed.  However, that determination is a mixed question of 

law and fact.5  That is especially the case given that the Plan was purported to be a 

church plan ostensibly exempt from ERISA, right up until the time the Plan was put into 

Receivership on August 17, 2017.  As previously noted,6 the Receiver as litigant in this 

proceeding must await the determination of the finder of fact and the Court as decider of 

the law on the issue of when and whether the Plan became subject to ERISA, and, 

therefore, is entitled to plead in the alternative.  Accordingly, Plaintiffs have asserted 

their claims in the alternative, both on the assumption that the Plan ceased to qualify as 

a church plan and became subject to ERISA years ago, and on the assumption that the 

Plan continues to qualify as a church plan exempt from ERISA. 

The Receiver’s Post-Complaint Regulatory Filings preserve that duality, in that 

the ERISA § 410(d) election is expressly made “without prejudice to the position taken 

[in this litigation] that the Plan ceased to qualify as a church plan (and became subject 

                                            

5 One key issue here is whether St. Joseph Health Services of Rhode Island (“SJHSRI”) was associated 
with a church. 29 U.S.C.A. § 1002(33)(C)(iv).  Although the First Circuit has not addressed the issue, two 
Courts of Appeals have applied a three part test to make that determination, which is heavily factual.  See 
Chronister v. Baptist Health, 442 F.3d 648, 653 (8th Cir. 2006) (“‘[T]hree factors bear primary 
consideration: (1) whether the religious institution plays an official role in the governance of the 
organization, (2) whether the organization receives assistance from the religious institution, and (3) 
whether a denominational requirement exists for any employee or patient/customer of the organization.’ ”) 
(quoting Lown v. Cont'l Cas. Co., 238 F.3d 543, 548 (4th Cir. 2001)). 

6 See Dkt # 100 (Plaintiffs’ Omnibus Memorandum in Support of Their Objection to Defendants’ Motions 
to Dismiss) at 160-61. 
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to ERISA) on or prior to the Effective Date, possibly as of 2009 or earlier.” Dkt # 127-1 

at § 3. 

Not inconsistently, the Receiver has chosen to administer the Plan as an ERISA 

plan, which requires, inter alia, the filing of the 2017 Form 5500 and payment of a 

premium to PBGC.  However, mere payment of a premium to PBGC does not ensure 

coverage.  To the contrary, to obtain coverage the Plan will have to be shown to be 

governed by ERISA.7  The Receiver filed the § 410(d) Election to increase the likelihood 

that the Plan will be determined to be subject to ERISA going forward, and that the 

premium was not paid in vain.  In other words, the Receiver did not want to pay a 

premium for coverage that might not exist. 

C. The Receiver’s Post-Complaint Regulatory Filings do not affect the 
pending motions to dismiss 

1. Because they occurred many months after the Complaint was 
filed  

Defendants’ motions to dismiss are predicated on two sub-sections of Fed. R. 

Civ. P. Rule 12.  They seek dismissal of Plaintiffs’ claims under Rule 12(b)(6) for failure 

to state a claim; and they seek dismissal of Plaintiff’s claims under Rule 12(b)(1) for lack 

of constitutional standing (specifically, no Article III injury-in-fact). 

It is elementary that motions to dismiss for failure to state a claim ordinarily are 

decided based upon the allegations contained within the four corners of the complaint.  

Young v. Lepone, 305 F.3d 1, 10-11 (1st Cir. 2002) (“The fate of a motion to dismiss 

                                            

7 Payment of a premium to PBGC does not ensure coverage: PBGC coverage is predicated on the Plan 
being subject to ERISA.  29 U.S.C. § 1321(a). 
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under Rule 12(b)(6) ordinarily depends on the allegations contained within the four 

corners of the plaintiff's complaint.”). 

Such motions to dismiss also may be decided based on statements in 

documents that are referred to and relied in the complaint.8  Young v. Lepone, supra, 

305 F.3d at 11 (“The key fact is that the amended complaint contained extensive 

excerpts from, and references to, these letters. When the factual allegations of a 

complaint revolve around a document whose authenticity is unchallenged, ‘that 

document effectively merges into the pleadings and the trial court can review it in 

deciding a motion to dismiss under Rule 12(b)(6).’”) (quoting Beddall v. State St. Bank & 

Trust Co., 137 F.3d 12, 17 (1st Cir. 1998)) (other citation omitted).  See also Diva's Inc. 

v. City of Bangor, 411 F.3d 30, 39 (1st Cir. 2005) (“Under First Circuit precedent, when 

‘a complaint's factual allegations are expressly linked to—and admittedly dependent 

upon—a document (the authenticity of which is not challenged),’ then the court can 

review it upon a motion to dismiss.”) (quoting Alternative Energy, Inc. v. St. Paul Fire & 

Marine Ins. Co., 267 F.3d 30, 34 (1st Cir. 2001)) (internal quotation omitted). 

Motions to dismiss under Fed. R. Civ. P. Rule 12(b)(1) for lack of constitutional 

standing are also “assessed under the facts existing when the complaint is filed.”  Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 571 n.4 (1992).  See Keene Corp. v. United 

States, 508 U.S. 200, 207 (1993) (There is a “longstanding principle that the ‘jurisdiction 

of the Court depends upon the state of things at the time of the action brought.’ ”) 

(internal citations omitted); Minneapolis & St. Louis R.R. v. Peoria & Perkin Union Ry. 
                                            

8 Plaintiffs and Defendants disagree concerning the extent to which reference to a document in the 
Complaint makes the document relevant to the motions to dismiss, but that is an issue completely 
different from whether events that occurred nearly a year after suit is brought are relevant to motions to 
dismiss. 
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Co., 270 U.S. 580, 586 (1926) (“The jurisdiction of the lower court depends upon the 

state of things existing at the time the suit was brought.”); SPH Am., LLC v. Huawei 

Techs., Co., No. 13-CV-2323-CAB-KSC, 2017 WL 1331920, at *2 (S.D. Cal. Apr. 10, 

2017) (“Article III standing must be present at the time the suit is brought.”) (citing Sicom 

Sys., Ltd. v. Agilent Techs., Inc., 427 F.3d 971, 975-76 (Fed. Cir. 2005)). 

Defendants fail to cite any authority whatsoever for their request that the Court 

consider events that occurred months subsequent to the filing of the Complaint, either in 

connection with their motions to dismiss under either Rule 12(b)(6) for failure to state a 

claim, or their motions to dismiss under Rule 12(b)(1) alleging lack of constitutional 

standing.  Indeed, Defendants do not even acknowledge there is any issue in asking the 

Court to consider documents that only came into existence ten months after the lawsuit 

was initiated.  Instead they argue that the undisputed authenticity of the documents that 

comprise the Receiver’s Post-Complaint Regulatory Filings “make them fair game to be 

considered as part of the Court’s Rule 12 deliberations.”  Dkt # 127 (Joint Supp. Memo.) 

at 7 (“The origins and nature of those documents, we submit, make their authenticity 

unassailable and make them fair game to be considered as part of the Court’s Rule 12 

deliberations.”). 

However, it should go without saying the mere fact that the authenticity of post-

commencement-of-litigation documents is unchallenged does not mean that such 

documents can be considered in connection with Rule 12(b)(6) for failure to state a 

claim, or under Rule 12(b)(1) alleging lack of constitutional standing.  If mere 

authenticity were sufficient to warrant consideration of documents not referred to in the 

pleadings, the exception would effectively swallow the rule that motions to dismiss are 
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decided on the pleadings.  Thus, in addition to proving authenticity, Defendants must 

also demonstrate, at a minimum,9 that the document was in existence at the time the 

complaint was filed. 

The prohibition against consideration of post-filing documents in connection with 

a motion to dismiss is a product of the requirement that the document must have relied 

upon by the non-movant in order to be considered on a motion to dismiss. By definition, 

a plaintiff in drafting his or her complaint could not have relied on documents that were 

not in existence at the time: 

Merck suggests that, even if the District Court did not exclude the report, 
the Court was allowed to take judicial notice of that document. This is true, 
however, only if “the plaintiff's claims are based on the document.” 
Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 
1196 (3d Cir. 1993). Here, plaintiffs' complaint references the Merck 
board's demand-rejection process but does not explicitly discuss the 
report. It is mentioned in exhibits to plaintiffs' complaint, but only insofar as 
their counsel and Schulte Roth were arguing over access to the report. 
Plaintiffs did not even receive the report until after the suit was filed, so 
they were not able to rely on the document to frame their complaint. As 
such, their claims were not “based on” the report. 

Fagin v. Gilmartin, 432 F.3d 276, 286 (3d Cir. 2005) (reversing District Court’s grant of 

motion to dismiss based on the District Court’s taking judicial notice of documents 

received by plaintiff after filing of the complaint, and holding that “it would be better for 

the District Court to consider this issue on summary judgment”).  See, e.g., Guo v. IBM 

401(k) Plus Plan, 95 F. Supp. 3d 512, 522 (S.D.N.Y. 2015) (“To consider a ‘document 

on a dismissal motion[,] [a plaintiff's] mere notice or possession is not enough.’ Instead, 

                                            

9 Not to mention that the “complaint's factual allegations are expressly linked to—and admittedly 
dependent upon—a document (the authenticity of which is not challenged)…”  Diva's Inc. v. City of 
Bangor, supra, 411 F.3d at 39. 
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‘a plaintiff's reliance on the terms and effect of a document in drafting the complaint is a 

necessary prerequisite to the court's consideration’ of the document at this stage of a 

case.”) (quoting Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002)); 

Marbi Corp. of New York v. Puhekker, 9 F. Supp. 2d 425, 428 (S.D.N.Y. 1998) (refusing 

to consider document where there was no evidence plaintiff relied on it in framing 

complaint) (“There is no evidence, however, that plaintiffs relied on or even knew of 

Puhekker's letter in framing their complaint.”). 

In addition to relying on authenticity to justify consideration of the Receiver’s 

Post-Complaint Regulatory Filings on the motions to dismiss, Defendants point to the 

fact that the documents are public records, records from a federal government agency, 

and/or were filed under oath. Dkt # 127 (Joint Supp. Memo.) at 7 (“We also are mindful, 

though, that the PBGC correspondence emanated from a federal agency, that Plaintiff’s 

Church Plan Election was attached to, and made part of, an Annual Return/Report that 

Plaintiff filed under oath with the U.S. Department of Labor (the “DOL”) and with the 

Internal Revenue Service (the “IRS”), two other federal agencies, and that all of the 

documents were provided to the Joint Defendants by the Plaintiff (at least two of which 

are now a matter of public record).”).  However, none of these facts overcome the 

fundamental obstacle to the Court considering the Receiver’s Post-Complaint 

Regulatory Filings in deciding Defendants’ motions to dismiss, which is that the 

Receiver’s Post-Complaint Regulatory Filings are irrelevant because they did not 

happen until more than ten months after the Complaint was filed. 

A court should not take judicial notice of irrelevant facts: 

Specified fact must be relevant 
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Although judicial notice is not “evidence” so Rule 402 does not apply and 
Rule 201 does not require the noticed fact to be “relevant”, courts would 
be foolish to take judicial notice of an irrelevant fact. The common law 
required that noticed facts be relevant. The earlier reform codes received 
a similar interpretation. The writers agree that Rule 201 does not authorize 
courts to judicially notice irrelevant facts. An irrelevant fact could hardly be 
an “adjudicative fact” within the meaning of Rule 201. In any event, the 
few federal cases considering the issue have insisted that noticed facts be 
relevant. The same is true when the facts are not noticed under Rule 201 
but under some other statute authorizing or requiring judicial notice. The 
state courts take the same position regarding their versions of Rule 201. 

Wright & Graham et al., 21B Fed. Prac. & Proc. Evid. § 5104 (2d ed.) (emphasis in the 

original) (citations omitted).  See Blye v. Cal. Supreme Ct., CV 11–5046–DWM, 2014 

WL 295022 *1 (N.D. Cal. Jan. 21, 2014) (“[A]n irrelevant fact is one not of consequence 

in determining the action, see Fed. R. Evid. 401(b), and therefore cannot be classified 

as an adjudicative fact” subject to judicial notice); Anthes v. New York Univ., No. 

17CV2511 (ALC), 2018 WL 1737540, at *4 (S.D.N.Y. Mar. 12, 2018) (“Of course, a 

court can only sensibly take judicial notice of facts relevant to the matters before the 

court.”). 

The only case law Defendants cite in support of their argument that the Court 

may consider the Receiver’s Post-Complaint Regulatory Filings in connection with the 

motions to dismiss is Powell v. UNUM Life Ins. Co. of Am., No. 116CV01197AWISKO, 

2016 WL 8731383, at *1 n.2 (E.D. Cal. Sept. 30, 2016), which they summarize as “Form 

5500 ‘Annual Report’ filing taken into consideration for motion to dismiss purposes as 

official record, and one capable of being considered under FRE 201(b)(2).”  Dkt # 127 

(Joint Supp. Memo.) at 8.  However, the filing of Form 5500 in Powell was part of the 
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plan sponsor’s filing of an ERISA § 410(d) election in 2013,10 three years before suit 

was filed in 2016, and the court took judicial notice of the filing in concluding that the 

plan in question was governed by ERISA when the complaint was filed.  Powell v. 

UNUM Life Ins. Co. of Am., supra, 2016 WL 8731383, at *1 n.2 (“The ‘Annual 

Return/Report of Employee Benefit Plan (Form 5500)’ filed with the Internal Revenue 

Service by Fresno Pacific University is the appropriate subject of judicial notice. Unum’s 

request for judicial notice is granted.”).  Again, the issue here is not whether the Court 

should or may take judicial notice of a Form 5500 (or any of the other documents 

involved in the Receiver’s Post-Complaint Regulatory Filings) filed before the complaint.  

That issue is not before the Court.  Powell provides no support whatsoever for the issue 

that is before the Court, viz., whether the doctrine of judicial notice (or any other 

exception to the rule that such motions are decided on the pleadings) allows a court 

deciding a motion to dismiss to consider documents (including official records) that did 

not even exist when the complaint was filed, and, therefore could not have been relied 

upon in the drafting of the complaint.  It clearly does not. 

Although post-filing events may be relevant to a plaintiff’s Article III “injury-in-

fact,” those events are assessed under the doctrine of mootness, not standing. Becker 

v. Federal Election Com'n, 230 F.3d 381, 387 n.3 (1st Cir. 2000) (“[W]hile it is true that a 

plaintiff must have a personal interest at stake throughout the litigation of a case, such 

interest is to be assessed under the rubric of standing at the commencement of the 

case, and under the rubric of mootness thereafter.”).  Mootness and standing are not to 

                                            

10 See Powell v. UNUM Life Ins. Co. of Am., supra, 2016 WL 8731383 at *1 (“In 2013, FPU elected for 
ERISA to govern its employee health and welfare benefit plan.”) (citation to record omitted). 

Case 1:18-cv-00328-WES-LDA   Document 131   Filed 07/08/19   Page 15 of 49 PageID #: 6183



 

14 

be conflated.  Id. (“The problem with the approach taken in Powder River is that it 

conflates questions of standing with questions of mootness. . . .”) (referring to Powder 

River Basin Resource Council v. Babbitt, 54 F.3d 1477 (10th Cir. 1995)). 

“[Q]uestions of standing and questions of mootness are distinct, and it is 

important to treat them separately.”  Becker v. Federal Election Com'n, supra, 230 F.3d 

at 387 n.3 (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 

167 (2000)).  “Mootness doctrine encompasses the circumstances that destroy the 

justiciability of a suit previously suitable for determination.”  Wright & Miller, et al., 13B 

Fed. Prac. & Proc. Juris. § 3533 (3d ed.).  The fact that Plaintiffs had standing at the 

outset suggests that the Plaintiffs can continue the action.  Id. (“The fact that once there 

was a suitable basis for litigation indicates that the full factual development required by 

ripeness continues to be available to guide decision. And the fact that once there was 

sufficient interest to satisfy standing requirements may very well indicate that the temper 

of original adversariness continues, as shown by the very fact that at least one of the 

parties remains willing to litigate.”). 

However, Defendants completely fail to even address mootness in connection 

with the Receiver’s Post-Complaint Regulatory Filings.  Indeed, they do not even use 

the term.  Given the complete absence of any such argument, Plaintiffs in fairness 

cannot be expected to anticipate and then to respond to Defendants’ unasserted 

arguments. 

Accordingly, the Court need go no further and should reject any arguments 

based upon the Receiver’s Post-Complaint Regulatory Filings.  As discussed below, 

however, there are many additional reasons to reject such arguments. 
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2. Because ERISA does not apply retroactively 

The Receiver’s Post-Complaint Regulatory Filings are also irrelevant to the 

motions to dismiss because all of Plaintiffs’ claims are based on conduct that precedes 

the effective date thereof.  Defendants contend that the effective date for the Election is 

July 1, 2018,11 nearly two weeks after Plaintiffs initiated this lawsuit.  Of course, the 

Complaint does not refer to any factual events occurring after the Complaint was filed.  

In fact, that was nearly four years after the closing of the Asset Purchase Agreement on 

June 20, 2014, and many months after the most recent acts of wrongdoing alleged in 

the Complaint. 

Indeed, Defendants do not even argue that the Receiver’s Post-Complaint 

Regulatory Filings have any retroactive effect prior to the effective date.  Nor could they, 

since the law concerning the ERISA § 410(d) election is clear that ERISA applies, if at 

all, only after the effective date of such an election, and that state-law claims based 

upon acts or omissions prior to that date are not preempted by ERISA.  See Robinson 

v. Metro. Life Ins. Co., No. 12-CV-01373-JAM-AC, 2013 WL 1281868, at *6 (E.D. Cal. 

Mar. 27, 2013) (“The plain text of 29 U.S.C. § 1003(b)(2) states that a church plan is 

exempt from ERISA until it makes a § 410(d) election. There is no reference to 

retroactive ERISA coverage, and no basis for inferring it. Disability claims arising before 

the election are therefore not governed by ERISA, and claims arising after the election 

are.”); Welsh v. Ascension Health, No. 3:08CV348/MCR/EMT, 2009 WL 1444431, at *8 

                                            

11 See Dkt # 127 (Joint Supp. Memo.) at 3 n.5 (“By its terms, the Plaintiff’s Church Plan Election caused 
the Plan to be subject to ERISA effective ‘as to all Plan years beginning on or after August 17, 2017.’  Ex. 
1.  For the Plan, which has a June 30th fiscal year end, that would place the effective date of 
Plaintiff’s Church Plan Election at July 1, 2018.”) (emphasis supplied).  For purposes of this 
memorandum only, Plaintiffs do not dispute that contention. 
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(N.D. Fla. May 21, 2009) (“[T]his court likewise concludes that preemption in this case 

began at the time of Ascension's 2008 election and not before. Therefore, at the time 

Welsh's claims under the LTD plan arose in 2003 Ascension's church plan was not 

governed by ERISA.”); Geter v. St. Joseph Healthcare Sys., Inc., 575 F. Supp. 2d 1244, 

1250 (D.N.M. 2008) (“Until January 12, 2004, CHI's long-term disability plan was a 

‘church plan[ ] with respect to which no election had been made.’ Thus, under the 

statute's plain language, ERISA did not preempt’ [sic] state law until January 12, 2004.”) 

(quoting 29 U.S.C. § 1003(b)); Catholic Charities of Maine, Inc. v. City of Portland, 319 

F. Supp. 2d 88, 89–90 (D. Me. 2004) (“[T]the plain language of ERISA suggests that 

preemption occurs upon the ‘making’ or filing of a section 410(d) election.”). 

3. Defendants’ collateral source arguments exceed the scope 
allowed for their supplemental memorandum and are clearly 
wrong 

Defendants sought and were granted permission to file a supplemental 

memorandum concerning solely the Receiver’s Post-Complaint Regulatory Filings.  

Indeed, they entered into a stipulation (the “Briefing Stipulation”) that they were allowed 

to file a supplemental memorandum “concerning the significance vel non of the 

Receiver’s ERISA election and payment of premium to Pension Benefit Guaranty 

Corporation on or about April 15, 2019....”  The Briefing Stipulation was entered as an 

Order of the Court.12  Notwithstanding this limitation, Defendants improperly re-argue 

issues that have already been fully addressed in connection with the motions to dismiss, 

and are not significantly affected by the Receiver’s Post-Complaint Regulatory Filings. 

                                            

12 Dkt # 125 (Stipulation Establishing Schedule for Supplemental Briefing) (“Briefing Stipulation and 
Order”) dated June 7, 2019 and entered as an order of the Court on June 10, 2019.  
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For example, Defendants devote pages of the Joint Supplemental Memorandum 

to the issue of whether the collateral source rule applies to PBGC, including arguing for 

the first time that this Court’s holding in Beta Grp., Inc. v. Steiker, Greenaple, & Croscut, 

P.C., No. CV 15-213 WES, 2018 WL 461097, at *3 (D.R.I. Jan. 18, 2018) (Smith, C.J.) 

that the collateral source rule “readily applies in the ERISA context” was “incorrectly 

decided.”  Dkt # 127 (Joint Supp. Memo.) at 20 (“But Steiker, Greenapple failed to 

address or even acknowledge controlling First Circuit precedent (in the form of 

LaRocca), and thus appears to have been incorrectly decided.”). 

That argument is beyond the scope allowed for supplemental briefing.  The 

collateral source rule has already been addressed.  In their opposition memoranda and 

at the hearing on the motions to dismiss, Plaintiffs argued that PBGC was at most a 

possible collateral source of recovery which should be disregarded under the collateral 

source rule. 13  Defendants’ reply memoranda ignored that issue, and certainly made no 

claim that the Court’s case of Beta Grp., Inc. v. Steiker, Greenaple, & Croscut, P.C. was 

“incorrectly decided.”14 

The Receiver’s Post-Complaint Regulatory Filings do not provide justification to 

revisit that argument.  Defendants contend that the Receiver’s Post-Complaint 

Regulatory Filings make PBGC coverage more certain, but Plaintiffs’ argument in 

                                            

13 See, e.g., Dkt # 100 (Plaintiffs’ Omnibus Memorandum in in Support of Their Objection to Defendants’ 
Motions to Dismiss) at 118 (“At most, PBGC is a possible prospective collateral source of recovery for the 
Plan participants.  Accordingly, possible PBGC coverage does not detract from the Plan participants’ 
injury in fact, because the collateral source rule requires that it be disregarded in determining whether 
Plaintiffs have constitutional standing.”). 

14 Indeed, Defendants waited until their sur-reply memoranda in opposition to Plaintiffs’ motions for 
settlement approval (to which Plaintiffs were not permitted to reply) to even cite LaRocca v. Borden, Inc., 
276 F.3d 22 (1st Cir. 2002).  See Dkt # 101 (Prospect Entities’ Sur-Reply Memoranda) at 26-27.  
Accordingly, this memorandum is Plaintiffs’ first opportunity to point out why LaRocca has no application 
to this case. 
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opposition to Defendants’ motions to dismiss that PBGC coverage is subject to the 

collateral source rule already assumed, arguendo, the existence of PBGC coverage and 

explained that the collateral source rule makes such coverage irrelevant.  Accordingly, 

Defendants’ efforts to re-argue this issue in connection with the Receiver’s Post-

Complaint Regulatory Filings violates the Court’s Order and should be disregarded. 

Defendants’ argument is also incorrect on the merits.  For their contention that 

the collateral source rule does not apply in ERISA cases, Defendants rely entirely on 

the First Circuit’s decision in LaRocca v. Borden, Inc., 276 F.3d 22 (1st Cir. 2002), in 

which they claim the First Circuit ruled that the collateral source rule is preempted by 

ERISA.  See Dkt # 127 (Joint Supp. Memo.) at 19 (“However, the collateral source 

doctrine—a common law doctrine—is also inapplicable for another reason: it is 

specifically preempted by ERISA, according to controlling First Circuit precedent.”) 

(citing LaRocca).  However, the First Circuit’s preemption holding in LaRocca was 

limited to attempts to invoke the collateral source rule to override express provisions in 

an ERISA plan.  LaRocca involved an attempt by participants in an ERISA welfare plan 

to recover certain medical expenses that the plan participants had incurred but which 

had been paid by the plan participants’ health insurers.  The plan participants argued 

that the payments by their health insurers should be disregarded under the collateral 

source rule.  However, there was a provision in the ERISA welfare plan which 

“expressly preclude[d] reimbursement [to plan participants] under its coordination of 

benefits provisions when a claimant's bills are paid by a collateral source.”  LaRocca v. 

Borden, Inc., supra, 276 F.3d at 30.  Thus, the plan participants were seeking to employ 

the common law collateral source rule to negate an express provision in the ERISA plan 
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which entitled the plan to deny payments to participants who had already been 

reimbursed by a collateral source. 

 The First Circuit held that the collateral source rule was preempted by ERISA in 

such circumstances: 

However, ERISA preempts state legislation designed to limit plans' 
subrogation and coordination of benefits provisions. See FMC Corp. v. 
Holliday, 498 U.S. 52, 111 S.Ct. 403, 112 L.Ed.2d 356 (1990); Travitz v. 
Northeast Dept. ILGWU Health and Welfare Fund, 13 F.3d 704 (3d 
Cir.1994). Such preemption applies a fortiori to state common law 
doctrines (like the collateral source rule) which purportedly alter the benefit 
limitation provisions of a plan. See Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 
41, 52–57, 107 S.Ct. 1549, 95 L.Ed.2d 39 (1987) (precluding both state 
claims to recover benefits under an ERISA plan and state claims to 
recover compensation for harms suffered because of improper denial of 
such benefits). 

* * * 

The Borden Plan expressly precludes reimbursement under its 
coordination of benefits provisions when a claimant's bills are paid by a 
collateral source. Therefore, the district court ruled properly that a claimant 
whose medical bills have been paid collaterally cannot demand that the 
Plan reimburse the claimant for these bills. 

LaRocca v. Borden, Inc., supra, 276 F.3d at 30. 

In contrast, neither the case sub judice nor Beta Grp., Inc. v. Steiker, Greenaple, 

& Croscut, P.C. involved application of the collateral source rule to override express 

plan provisions.  To the contrary, there are no plan provisions in either case which 

conflict with the application of the collateral source rule.  Accordingly, LaRocca v. 

Borden, Inc. is completely distinguishable and irrelevant to our case.  Indeed, unlike 

LaRocca, in which the plaintiffs sought a recovery from the plan, both the case sub 

judice and Beta Grp., Inc. v. Steiker, Greenaple, & Croscut, P.C. involve application of 
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the collateral source rule to increase an ERISA plan’s recovery from culpable 

defendants.  Thus, the fundamental purpose of ERISA of strengthening the nation’s 

pension system is served by allowing the collateral source rule in such circumstances.  

Accordingly, the Court’s assertion in Beta Grp., Inc. v. Steiker, Greenaple, & Croscut, 

P.C. that the collateral source rule “readily applies in ERISA actions” is entirely correct. 

Defendants continue to argue that Plaintiffs lack any Article III injury-in-fact, 

because financial losses inflicted by wrongdoers upon defined benefit pension plans are 

not an injury-in-fact if the benefit obligations of the plans are insured by PBGC.  

However, they fail to cite any precedent (because none exists) holding that an injured 

party has no injury-in-fact from a tortfeasor’s conduct if the injured party’s losses are 

insured.  See e.g., Thompson v. Florida Drum Co., 651 So.2d 180, 182 (Fla. 2d DCA 

1995), aff’d sub nom. Florida Drum Co. v. Thompson, 668 So.2d 192, 193 (Fla. 1996) 

(fact that yacht owner had insurance covering damage to yacht that occurred when it 

was being repaired at shipyard was irrelevant to amount of damages sustained by 

owner, to any duty that owner had to mitigate damages, or to shipyard's liability for such 

damages, regardless of whether owner's theory of recovery was negligence or breach 

of contract). 

Indeed, the logical consequence of Defendants’ argument that Plaintiffs have no 

injury because of PBGC coverage would be that, if PBGC took over the Plan and made 

benefit payments from its own funds because the Plan is underfunded, PBGC’s right of 

subrogation would not entitle PBGC to recover those payments from the Defendants, 

notwithstanding that Defendants’ misconduct caused the Plan to be underfunded.  A 

subrogee can have no greater rights than a subrogor.  E.H. Ashley & Co., Inc. v. Wells 
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Fargo Alarm Services, 907 F.2d 1274, 1277 (1st Cir. 1990) (“The law of Rhode Island 

governs the interpretation of the contract in question; and it is well settled in Rhode 

Island, as elsewhere, that an insurer, by a right of subrogation, steps into the shoes of 

the insured and can recover only if the insured could have recovered. The subrogee has 

no greater rights against a third party by virtue of its status as the insurer.”).  Such a 

result is legally without support and defies both common sense and public policy. 

Defendants make a new argument in their supplemental memorandum, that 

PBGC does not provide funds, and, therefore, is not a collateral source of funds.  See 

Dkt # 127 (Joint Supp. Memo.) at 5-6 (“It [PBGC] does not in any circumstance pay any 

amount to the plan, or serve as a source of ‘funds.’”) and 19 (“It is not possible to view 

the PBGC as a potential source of funds, rather than the government agency that 

simply spirits them away if and when an underfunded plan terminates or is 

terminated.”). 

The suggestion that PBGC does not serve as a “source of funds” but instead is 

“the governmental agency that simply spirits [plan assets] away if and when an 

underfunded plan terminates or is terminated” is both other-worldly and absurd.  The 

fact that PBGC may take over an insolvent plan and its assets does not mean PBGC 

does not pay benefits from its own funds when plan assets are insufficient.  Indeed, 

Defendant Angell has already acknowledged that is precisely what happens, directly 

contradicting its current assertion.  See Dkt # 68-1 (Angell’s Memorandum in Support of 

Motions to Dismiss) at 12 (“Thus, when a covered ERISA pension plan terminates with 

insufficient assets to satisfy its pension obligations, ‘the PBGC becomes trustee of the 

plan.’. After using available plan assets to cover benefit obligations, the PBGC then 
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uses ‘its own funds to ensure payment of most of the remaining ‘non-forfeitable’ 

benefits . . . to which participants have earned entitlement under the plan terms as of 

the date of termination.’”) (quoting Pension Ben. Guar. Corp. v. LTV Corp., 496 U.S. 

633, 637-38 (1990)) (emphasis supplied). 

In any event, it should be incontrovertible that PBGC is a “potential source of 

funds,” because PBGC is an insurer that pays benefits.  See Trustees of Local 138 

Pension Trust Fund v. F.W. Honerkamp Co. Inc., 692 F.3d 127, 130 (2d Cir. 2012) 

(referring to PBGC as “the insurer of protected pension benefits”); Pension Ben. Guar. 

Corp. v. Oneida Ltd., 562 F.3d 154, 155-56 (2d Cir. 2009) (“The PBGC is essentially an 

insurer of pension funds. ‘Termination Premiums’ paid to the PBGC are designed to 

help insure employees against the non-payment of pension benefits if the employer 

terminates a covered fund under specified circumstances.”); DiFelice v. Aetna U.S. 

Healthcare, 346 F.3d 442, 454 (3d Cir. 2003) (“ERISA contained a raft of provisions 

designed to protect plan participants against negligent or malfeasant plan managers. 

For example, it created the Pension Benefit Guarantee Corporation (‘PBGC’), an insurer 

akin to the Federal Deposit Insurance Corporation, to protect against employer 

insolvency.”); Nachman Corp. v. Pension Ben. Guar. Corp., 446 U.S. 359, 379 n.28 

(1980) (referring to “the insurance system run by the PBGC”). 

4. The inferences Defendants ask the Court to draw from the 
Receiver’s Post-Complaint Regulatory Filings are improper 

Defendants mischaracterize Plaintiffs’ contention that the solvency of PBGC 

when and if the Plan is terminated is speculative, and then suggest that the Receiver’s 
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Post-Complaint Regulatory Filings contradict that contention.  See Dkt # 127 (Joint 

Supp. Memo.) at 16: 

Plaintiffs claim that the PBGC is on the verge of insolvency and that its 
guarantee is therefore worthless. Yet, as a Plan fiduciary, Del Sesto chose 
to pay $1.6 million in Plan assets to the PBGC, as a premium, to obtain 
those very protections. See Ex. 5 at 2. This, itself, speaks volumes. Del 
Sesto did not have to make the Church Plan Election (it is, after all, an 
“election”), and if the Plan indeed was a church plan as recently as April 
15, 2019, Plaintiff could have used that $1.6 million to pay Plan 
participants’ benefits. Plaintiff’s protestations that PBGC’s guarantees are 
worthless thus simply do not hold up.[15] 

Plaintiffs have not and do not allege that “PBGC is on the verge of insolvency and that 

its guarantee is therefore worthless,” and it is grossly improper for Defendants to make 

such an unsupported and unsupportable statement. Plaintiffs’ argument is that PBGC’s 

guarantee is only as good as its solvency, which can only be determined when PBGC is 

called upon to pay and to continue to pay benefits.  See Dkt # 100 (Plaintiffs’ Omnibus 

Memorandum in in Support of Their Objection to Defendants’ Motions to Dismiss) at 

103-05.  Defendants do not and cannot dispute that argument. 

Instead, Defendants offer evidence (which is beyond the scope of the 

supplemental briefing allowed by the Court) that PBGC in 2018 has a surplus in the 

fund covering single employer defined benefit plans.  See Dkt # 127 (Joint Supp. 

Memo.) at 17 (“The fact that the relevant PBGC plan termination fund—the one which 

now covers the Plan—currently has a $2.4 billion surplus, not a deficit, means it hardly 

is ‘at risk’….”).  Defendants omit the fact that this is the first surplus PBGC had in the 

                                            

15 Defendants lack standing to challenge the Receiver’s decisions on how to spend plan assets.  The 
Receiver’s fiduciary duties run to the plan’s participants, not to the Defendants.  
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relevant fund in 15 years.16  Indeed, the 2018 Annual report lists the prior nine years of 

annual deficits ranging from a low of $10.1 billion to a high of over $29 billion.17  A one-

time $2.4 billion surplus, over liabilities in excess of $101 billion,18 after many years of 

annual deficits ranging from four to twelve times greater than that surplus, hardly 

ensures solvency for years to come.  That surplus could quickly become a deficit.  

Indeed, in connection with another issue, Defendants themselves have informed the 

Court that the $2.4 billion surplus has already been greatly diminished, because since 

that surplus was calculated PBGC has taken on an additional $1.4 billion liability in 

connection with the Sears bankruptcy!19 

In any event, the key point is that, contrary to the Prospect Entities’ claim,20  

PBGC is not taxpayer-funded and is not backed by the full faith and credit of the United 

States.21  Therefore, it will always have a degree of credit risk, which renders benefits 

uncertain until they are actually paid. 

                                            

16 See PBGC 2018 Annual Report at 33 (“This is the first positive year-end net position for the Single-
Employer Program since FY 2001.”).  The 2018 Annual Report can be found on the PBGC’s website at 
https://www.pbgc.gov/sites/default/files/pbgc-annual-report-2018.pdf.  Thus, any “surplus” is merely a 
snapshot at a given moment in time.  It is indisputable that PBGC has operated at a deficit for most of its 
45 year existence. 
17 PBGC 2018 Annual Report at 31. 

18 PBGC 2018 Annual Report at 31. 

19 See Dkt # 101 (Prospect Defendants’ Joint Surreply) at 4-5, 24-25. 

20 See Dkt # 70-1 (Prospect Entities’ Memorandum in Support of their Motions to Dismiss) at 1 (“This is a 
lawsuit that should never have been filed, and reflects an attempt by the Plaintiff-Receiver to do the job 
that an entire federal agency has been created to fulfill—which it does at taxpayer expense and without 
depleting the assets of a retirement plan that the Receiver himself claims is terribly underfunded.”) 
(emphasis supplied). 
21 See PBGC Press Release 08-19 (“The PBGC is not funded by tax dollars, and does not enjoy the full 
faith and credit of the United States government. The agency is financed by premiums paid by employers, 
assets from failed pension plans, recoveries from bankruptcies and returns on invested assets.”), 
available on PBGC’s website at https://www.pbgc.gov/news/press/releases/pr08-19.   

Case 1:18-cv-00328-WES-LDA   Document 131   Filed 07/08/19   Page 26 of 49 PageID #: 6194



 

25 

Defendants also ask the Court to draw the inference that the Receiver’s 

motivation in making the Receiver’s Post-Complaint Regulatory Filings, including paying 

the PBGC premium, was to secure PBGC coverage for the damages that Plaintiffs are 

seeking to recover from Defendants, which supposedly is inconsistent with Plaintiffs’ 

claim that PBGC solvency is speculative.  All of Defendants’ arguments concerning the 

Receiver’s motivation are beyond the pleadings and, indeed, contrary to the rule that all 

inferences are to be drawn in favor of the non-moving party.  They also ignore the clear 

law that once the Receiver concluded that he should administer the Plan under ERISA, 

the Receiver was legally required to tender a premium to PBGC,22 regardless of 

whether or not PBGC is solvent, and whether or not PBGC’s coverage will extend to 

plan deficits that preceded the effective date of the Receiver’s Post-Complaint 

Regulatory Filings. 

Defendants also improperly ask the Court to view the Receiver’s Post-Complaint 

Regulatory Filings as conclusive evidence that invalidates Plaintiffs’ allegations in the 

Complaint that the Defendants knew for years that the Plan no longer qualified as a 

church plan, but fraudulently agreed to continue to claim church plan status in order to 

avoid liability for the Plan deficit.  Defendants argue: 

Given the admitted ambiguity as to whether the Plan is still a church plan, 
allegations in the FAC that any Defendants “conspired to falsely claim that 
the Plan continued to qualify as a church plan,” no longer can be taken 
seriously. See FAC at ¶¶ 55(d)(ii), 56, 65, 114, 135. A claim must be 
known to be false for the Defendants to have conspired to make a false 
claim.4 And even if the standard were negligent disregard of the truth, the 
allegation could not stand because Plaintiff has admitted that either 

                                            

22 See PBGC’s “Comprehensive Premium Filing Instructions for 2019 Plan Years” at 1 (“Every covered 
plan under ERISA section 4021 must make a premium filing each year.”) ( PBGC’s website at 
https://www.pbgc.gov/sites/default/files/2019-premium-payment-instructions.pdf) (accessed July 1, 2019). 
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position—church plan or ERISA plan—must be reasonable, because he 
now takes both positions. 

Dkt # 127 (Joint Supp. Memo.) at 2: (citation omitted).  See also Dkt # 127 (Joint Supp. 

Memo.) at 2: 

Such allegations cannot be taken seriously, given that Plaintiff himself 
does not now know whether the Plan meets the various requirements to 
qualify as a church plan despite almost two years of investigations, 
consultations with legal counsel, and correspondence and meetings with 
the PBGC. 

See also Dkt # 127 (Joint Supp. Memo.) at 14: 

Simply, if Plaintiff could not find clear evidence of a church plan “problem” 
after 18 to 24 months[23] of searching and consulting with both its legal 
counsel and the PBGC, it is logical to infer that the Prospect Defendants 
could not have possibly picked up on any inconsistencies or irregularities 
in 2014, while it and its counsel were conducting due diligence based on 
the documents that CCCB chose to provide to them.  

Such arguments would be unavailing even if this were a motion for summary judgment, 

since in that circumstance the significance of the Receiver’s Post-Complaint Regulatory 

Filings would be a disputed issue of fact that would preclude summary judgment on 

Plaintiffs’ fraud claims.  Such arguments are completely improper in support of 

Defendants’ motions to dismiss for failure to state a claim, which are to be decided 

based upon the allegations in the Complaint and certain documents referred to therein, 

with all inferences drawn in favor of Plaintiffs. 

For example, the inference Defendants ask the Court to draw from the Receiver’s 

Post-Complaint Regulatory Filings that “Plaintiff could not find clear evidence of a 

church plan ‘problem’ after 18 to 24 months of searching and consulting with both its 

                                            

23 It should be noted that Plaintiffs have conducted no discovery whatsoever in this case. 
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legal counsel and the PBGC”24 is hardly drawn in Plaintiffs’ favor.  To the contrary, even 

before the Complaint was filed, Plaintiffs had found a great deal of evidence of a church 

plan “problem”-- much of which is detailed in the Complaint.  Plaintiffs have pled these 

issues in the alternative and are entitled to do so.  The Receiver was also entitled to file 

the ERISA § 410(d) Election “without prejudice to the position taken [in this litigation] 

that the Plan ceased to qualify as a church plan (and became subject to ERISA) on or 

prior to the Effective Date, possibly as of 2009 or earlier.” Dkt # 127-1 at § 3. 

Defendants make additional arguments in support of their motions to dismiss 

Plaintiffs’ fraud claims that are self-evidently fact-dependent, and, therefore, are not 

appropriate for consideration in connection with these motions, such as the following:  

It also bears remembering that the Prospect Defendants had no direct 
access to the Plan’s records, had far less access to records than Plaintiff 
has had (along with less time to consider what had been provided by the 
sellers), and could only rely on the clear and un-caveated representations 
and warranties being made to them by CCCB and the other settling co-
defendants—as part of a purchase of business assets and in regard to an 
obligation the Prospect Defendants were not assuming and reasonably 
believed they could not lawfully assume—that the Plan was then a non-
electing church plan.  

Dkt # 127 (Joint Supp. Memo.) at 13.  The contention that the Prospect Defendants 

“had no direct access to the Plan’s records” is both a question of fact, and contrary to 

the allegations in the complaint concerning the Prospect Entities’ direct dealings with 

the Plan’s actuaries prior to the 2014 Asset Sale.  See Dkt # 60 (First Amended 

Complaint) ¶¶ 248-49 & 252. 

                                            

24 Dkt # 127 (Joint Supp. Memo.) at 14. 
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Defendants make a convoluted argument25 to the effect that the Receiver’s Post-

Complaint Regulatory Filings mandate dismissal of Plaintiff’s successor liability claims 

because they establish that the Prospect Entities did not know that the Plan was 

governed by ERISA in 2014.  That argument has at least three fatal deficiencies.  First, 

the argument is a total non-sequitur: the Receiver’s Post-Complaint Regulatory Filings 

(including the “without prejudice” language) are not inconsistent with the Plan’s already 

being governed by and subject to ERISA in 2014.26  Second, the argument is 

inappropriate for consideration on a motion to dismiss for the same reasons that all of 

Defendants’ other fact-based arguments are inappropriate.  Plaintiffs have alleged that 

the Prospect Entities had such knowledge,27 and such fact-based issues are not 

decided in connection with such motions.  Third, the argument mistakenly assumes that 

for successor liability to apply, Plaintiffs must demonstrate that the Prospect Entities 

knew the Defendant SJHSRI’s pension liability was based on ERISA in 2014, rather 

than state law.  To the contrary, in addition to substantial continuity, all Plaintiffs need to 

show is that when the Prospect Defendants acquired SJHSRI’s assets they knew that 

SJHSRI had pension obligations. Upholsterers' Int'l Union Pension Fund v. Artistic 

Furniture, 920 F.2d 1323, 1329 (7th Cir. 1990) (The “predicates to the imposition of 

                                            

25 Dkt # 127 (Joint Supp. Memo.) at 25 (“Plaintiff’s decision to now make and file a Church Plan Election 
casts his successor liability claims against the Prospect Defendants, however configured, in an entirely 
new light, for if the Plan either was a church plan in 2014 or its status as a church plan was at least 
colorable, there is no practical way the Prospect Defendants—as prospective purchasers at the time, 
weighing whether to purchase the business assets of the St. Joseph’s Hospital of Rhode Island and the 
Roger Williams Hospital but knowing that, as secular for-profit enterprises, they certainly could not 
assume and maintain a “church plan”—that there was any ERISA-based funding obligation, or any other 
ERISA-based liability, to be dealt with, or avoided.”). 
26 To the contrary, they were made expressly without prejudice to that contention. 

27 Plaintiffs expressly allege that the Prospect Entities knew that the Plan no longer qualified for 
exemption from ERISA and participated in a scheme to falsely continue to claim church plan status for the 
Plan.  See, e.g., Dkt # 60 (First Amended Complaint) ¶¶ 55(d)(ii), 127-29, 135 & 158. 
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successor liability are as follows: to hold a successor liable we must find that there exist 

sufficient indicia of continuity between the two companies and that the successor firm 

had notice of its predecessor's liability.”).  There is no requirement that the Prospect 

Entities “knew” that SJHSRI’s pension liabilities were based on ERISA, as opposed to 

being based on state law claims under the law of contract, promissory estoppel, and/or 

fraud.   

5. The Defendants’ contention that PBGC and not Plaintiffs is the 
“real party in interest” in this case is both beyond the scope of 
the supplemental briefing and clearly wrong 

Defendants also improperly use their supplemental memoranda to repeat 

arguments in support of their contentions that Plaintiffs’ claims must be dismissed for 

failure to join an indispensable party, or that the Court should order joinder of PBGC. 

For example, Defendants argue that “the PBGC’s substantial Title IV obligations 

make it the real party in interest.”  Dkt # 127 (Joint Supp. Memo.) at 17.  See also Dkt 

# 127 (Joint Supp. Memo.) at 21 (“Indeed, the PBGC’s economic interest in this 

litigation—as the federal agency that provides plan termination insurance (and related 

benefit guarantees)—is so substantial that the PBGC should be a party to this litigation, 

to prevent the risk of inconsistent outcomes as to the interpretation and enforcement of 

the relevant ERISA Title IV provisions.”).  However, Defendants have already made that 

argument and Plaintiffs have already addressed all the reasons why PBGC is not the 

real party in interest, even assuming, arguendo, that the plan is covered by ERISA.28  

Plaintiffs have also already addressed all the reasons why PBGC cannot be compelled 

                                            

28 Dkt # 100 (Plaintiffs’ Omnibus Memorandum in in Support of Their Objection to Defendants’ Motions to 
Dismiss) at 125-140. 
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to join this lawsuit, including that PBGC does not claim an interest in the subject matter 

of this lawsuit.29  The Receiver’s Post-Complaint Regulatory Filings do not affect those 

arguments.  Accordingly, the Court should disregard these assertions as beyond the 

scope of supplemental briefing. 

These assertions are also clearly wrong.  PBGC would not be the “real party in 

interest” in this case, even if (arguendo) PBGC coverage for pre-Receivership Plan 

deficits losses were certain (which it is not).  As previously noted, PBGC is an insurer.  

Until an insurer pays a claim, the insured and not the insurer remains the real party in 

interest.  See Wright & Miller, 6A Fed. Prac. & Proc. Civ. § 1546 (3d ed. 2016) (“The 

general rule in the federal courts is that if the insurer has paid the entire claim, it is the 

real party in interest and must be sue in its own name. If no money or enforceable 

promise to pay money has been advanced, then there has not been any subrogation 

and the insured remains the real party in interest.”); Sawyer Brothers, Inc. v. Island 

Transporter, LLC, 887 F.3d 23, 34 (1st Cir. 2018) (“When an insurer has paid the entire 

loss suffered by its insured, the insurer becomes the real party in interest. However, 

when an insurer pays only part of the loss suffered by its insured, the insured remains a 

real party in interest together with the insurer.”) (citations omitted); AJC Logistics, LLC v. 

Economy Intern. Services, Inc., 967 F. Supp. 2d 546, 551 (D.P.R. 2013) (“The law is 

clear that an insurer is a real party in interest sufficient for Article III standing ‘only when 

direct actions are maintained against them or when they become subrogated to the 

rights of their insureds after payment of the loss.’ ”) (quoting Compton v. D'Amore, 101 

                                            

29 Dkt # 100 (Plaintiffs’ Omnibus Memorandum in in Support of Their Objection to Defendants’ Motions to 
Dismiss) at 136-137. 
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A.D.2d 800, 801, 475 N.Y.S.2d 463, 466 (1984)) (additional citation omitted). PBGC has 

made no payments to the Plan or Plan participants.  Indeed, PBGC has not even taken 

over the Plan.  Accordingly, it is not a necessary party. 

6. The Defendants’ contention that PBGC coverage extends to 
the Plan deficit prior to the effective date of the § 410(d) 
Election is beyond the scope of the supplemental briefing, not 
appropriate for determination in this case, and is a conclusion 
that is by no means clear 

Defendants claim that, as a result of the Receiver’s Post-Complaint Regulatory 

Filings, “PBGC has to fully guarantee all of the Plan participants’ benefits.”  Dkt # 127 

(Joint Supp. Memo.) at 20.  However, the scope of PBGC coverage, vel non, for pre-

effective date Plan deficits is beyond the scope of the supplemental briefing, and 

completely irrelevant to the motions to dismiss for a number of reasons, including but 

not limited to the collateral source rule.  Accordingly, the Court should disregard 

Defendants’ numerous assertions on that issue. 

Moreover, this litigation is certainly not the proper forum and this is not the time 

to litigate that issue.  PBGC is not a party, and none of PBGC’s coverage obligations 

could conceivably have been triggered because the Plan has not been terminated.  

Whether (and to what extent) PBGC has any defenses to future claims for coverage is 

by no means clear, notwithstanding Defendants’ unequivocal assertions to the contrary. 

In any event, Defendants do not cite (and Plaintiffs are not aware of) any 

authority that comes even close to addressing the scope of PBGC coverage for a 

defined benefit plan that operated for many years at a funding deficit under a claimed 

church plan exemption, during which time it paid no premiums to PBGC, and then, after 

being placed in receivership, elected ERISA coverage under § 410(d) and paid a single 
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premium, and sought to obtain PBGC coverage for the deficit by terminating the Plan.  

This case presents issues of first impression. 

Unable to cite any authority that addresses PBGC’s coverage obligation in 

circumstances such as this, Defendants contend that the answer lies in general 

statutory language, arguing that “[t]he exact scope of PBGC’s guarantee obligations are 

set forth in ERISA § 4022.”  Dkt # 127 (Joint Supp. Memo.) at 15.  However, it is by no 

means clear under ERISA § 4022 (29 U.S.C. § 1322) that the Receiver’s payment of the 

premium results in immediate coverage by PBGC.  ERISA § 4022 excludes from PBGC 

coverage any “plan” which has not been in effect for five years prior to termination.  29 

U.S.C. § 1322(b)(1)(A).  Ordinarily, a non-electing church plan is excluded from the 

statutory definition of “plan.” 29 U.S.C. § 1321(b)(3).  Moreover, 29 U.S.C. § 1322(b)(2) 

expressly provides that this five-year period begins on the first date on which ERISA 

applies to the plan.  29 U.S.C. § 1322(b)(2) (“For purposes of determining what benefits 

are guaranteed under this section in the case of a plan to which section 1321 of this title 

does not apply on September 3, 1974, the 60-month period referred to in paragraph (1) 

shall be computed beginning on the first date on which such section does apply to the 

plan.”).30 

To the extent it was the Receiver’s Post-Complaint Regulatory Filings that made 

the Plan subject to ERISA, it could be argued that for purposes of PBGC coverage, the 

Plan has only been in existence since the effective date of the Receiver’s Election, 

                                            

30 When ERISA first applied to the Plan is an issue currently before the Court.  The Receiver contends (in 
the alternative) that such date is in 2009 or earlier.  The Receiver expressly made the Election without 
prejudice to this position. 
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which Defendants claim is July 1, 2018.  In that case the earliest date when there may 

be PBGC coverage would be July 1, 2023. 

Defendants make a contrary argument that the five-year requirement is 

inapplicable because the Plan was in effect “since 1965.”  Dkt # 127 (Joint Supp. 

Memo.) at 15 n.11 (“Generally, these provisions require the PBGC to guarantee all 

nonforfeitable benefits under a single employer plan which terminates at a time the plan 

is subject to its insurance provisions, subject to certain limitations not applicable to a 

plan that has been in effect 60 months or more (here, since 1965).”) (emphasis 

supplied).  However, Defendants ignore 29 U.S.C. § 1322(b)(2), which, as noted, states 

that “[f]or purposes of determining what benefits are guaranteed under this section in 

the case of a plan to which section 1321 of this title does not apply on September 3, 

1974, the 60-month period referred to in paragraph (1) shall be computed beginning on 

the first date on which such section does apply to the plan.” (emphasis supplied).  

Thus, it could be argued that the five-year period does not begin on the date the Plan 

was established, but, rather, on the date the Plan first became subject to ERISA.  If the 

Receiver’s Post-Complaint Regulatory Filings are what caused the Plan to become 

subject to ERISA, then that date is the effective date for the § 410(d) Election, which 

Defendants claim is July 1, 2018.  Accordingly, it is by no means certain that the 

Receiver’s Post-Complaint Regulatory Filings, standing alone, provide immediate PBGC 

coverage. 
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7. Defendants’ claim that the “Plaintiffs Could End This Litigation 
Now by Filing for a Distress Termination of the Plan” is both 
beyond the scope of supplemental briefing and wrong.  To the 
contrary, the Receiver likely cannot even consider filing for a 
distress termination until the Plaintiffs’ claims against 
Defendants are resolved in this litigation. 

Consistent with their strategy of attempting to deflect the Court from Plaintiffs’ 

claims and Defendants’ misconduct, and, instead, shift the focus to PBGC, Defendants 

devote pages of their memorandum to the argument that the Receiver could “end this 

litigation now” by compelling PBGC to take over the Plan in a distress termination.  See 

Dkt # 127 (Joint Supp. Memo.) at 22-25 (“Plaintiffs Could End This Litigation Now By 

Filing For A Distress Termination Of The Plan”).  Once again, that argument is both 

irrelevant to the motions to dismiss and exceeds the scope of the supplemental briefing 

allowed by the Court. 

In addition, Defendants misread the statute on distress terminations.  As 

discussed below, and contrary to Defendants’ argument that Plaintiffs could end this 

litigation now by filing for a distress termination of the Plan, resolution of this litigation 

may be necessary for the Receiver to consider filing for a distress termination.  That is 

because some of Plaintiffs’ claims, including Plaintiffs’ claims that the Prospect Entities 

have successor liability for SJHSRI’s obligations under the Plan, are inconsistent with 

the criteria required for a distress termination.31  The Receiver as Plan Administrator is 

obligated to assert those claims.  See Dkt # 127 (letter dated May 15, 2019 from PBGC 

to the Receiver) Ex. 4 (“Even if the Plan were found to be covered by ERISA, including 

                                            

31 Plaintiffs’ successor liability claims against the Prospect Entities are based both on state law and 
ERISA and are extensively discussed in Plaintiff’s Opposition Memorandum (Dkt # 99 at 13-19), which is 
not repeated herein. 
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Title IV of ERISA, the Plan Administrator remains responsible for administering the Plan 

– including decisions with regard to collecting amounts owed to the Plan and pursuing 

suits on behalf of the plan.”).32 

Moreover, for a distress termination to be effective, PBGC must determine that 

the distress termination is in compliance with ERISA, including that the necessary 

distress criteria have been met with respect to the contributing sponsor and every 

member of its controlled group.  29 U.S.C. § 1341(c)(1)(C).33  This is not the proper time 

and forum to adjudicate that issue, but, if the Receiver were to file for a distress 

termination now, PBGC certainly could contend that the criteria for a distress 

termination are not satisfied.  The necessary distress criteria are set forth in 29 U.S.C. § 

1341(c)(2)(B): 

(B)  Determination by the corporation of necessary distress criteria 
Upon receipt of the notice of intent to terminate required under subsection 
(a)(2) and the information required under subparagraph (A), the 
corporation shall determine whether the requirements of this 
subparagraph are met as provided in clause (i), (ii), or (iii).  The 
requirements of this subparagraph are met if each person who is (as of 
the proposed termination date) a contributing sponsor of such plan or a 
member of such sponsor’s controlled group meets the requirements of any 
of the following clauses:  
 

(i)  Liquidation in bankruptcy or insolvency proceedings  The 
requirements of this clause are met by a person if—  
 

(I)   such person has filed or has had filed against such 
person, as of the proposed termination date, a petition 

                                            

32 If Defendants are permitted to refer to this letter, so too can the Receiver. 

33 The PBGC’s determination likely is not judicially reviewable.  See Becker v. Weinberg Group, Inc. 
Pension Trust, 473 F. Supp. 2d 48, 69 (D.D.C. 2007) (PBGC’s decision whether or not to issue a notice of 
non-compliance for a “standard” plan termination is not judicially reviewable) (“Second, even if the Court 
had found in Plaintiff's favor, the Court lacks jurisdiction to review her claim against PBGC because its 
decision to exercise its enforcement authority in this area is committed by law to the agency's discretion 
by law. 5 U.S.C. § 701(a)(2)”) (citing Heckler v. Chaney, 470 U.S. 821, 105 S.Ct. 1649, 84 L.Ed.2d 714 
(1985)). 
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seeking liquidation in a case under title 11 or under any 
similar Federal law or law of a State or political subdivision of 
a State (or a case described in clause (ii) filed by or against 
such person has been converted, as of such date, to a case 
in which liquidation is sought), and  
 
(II)   such case has not, as of the proposed termination date, 
been dismissed.  

 
(ii)  Reorganization in bankruptcy or insolvency proceedings 
The requirements of this clause are met by a person if—  
 

(I)   such person has filed, or has had filed against such 
person, as of the proposed termination date, a petition 
seeking reorganization in a case under title 11 or under any 
similar law of a State or political subdivision of a State (or a 
case described in clause (i) filed by or against such person 
has been converted, as of such date, to such a case in 
which reorganization is sought),  
 
(II)   such case has not, as of the proposed termination date, 
been dismissed,  
 
(III)   such person timely submits to the corporation any 
request for the approval of the bankruptcy court (or other 
appropriate court in a case under such similar law of a State 
or political subdivision) of the plan termination, and  
 
(IV)   the bankruptcy court (or such other appropriate court) 
determines that, unless the plan is terminated, such person 
will be unable to pay all its debts pursuant to a plan of 
reorganization and will be unable to continue in business 
outside the chapter 11 reorganization process and approves 
the termination.  

 
(iii)  Termination required to enable payment of debts while 
staying in business or to avoid unreasonably burdensome 
pension costs caused by declining workforce The requirements 
of this clause are met by a person if such person demonstrates to 
the satisfaction of the corporation that—  
 

(I)   unless a distress termination occurs, such person will be 
unable to pay such person’s debts when due and will be 
unable to continue in business, or  
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(II)   the costs of providing pension coverage have become 
unreasonably burdensome to such person, solely as a result 
of a decline of such person’s workforce covered as 
participants under all single-employer plans of which such 
person is a contributing sponsor. 

 
Defendant SJHSRI itself likely does not meet any of the necessary criteria.  

Defendants claim that a distress termination is available under the bankruptcy and 

liquidation criteria.  See Dkt # 127 (Joint Supp. Memo.) at 24 (“For its part, 

subparagraph (B) simply involves demonstrating to the PBGC that the Plan’s 

contributing sponsors (CCCB, et al.) are in bankruptcy (or a similar process 

under state law, such as a receivership) or are in the process of being liquidated. 

See ERISA §4041(c)(2)(B), at (i) and (ii) (codified at 29 U.S.C. §1341(c)(2)(B)(i), (ii)).”) 

(emphasis supplied).  However, SJHSRI, CCCB, and RWH are not presently in 

bankruptcy or liquidation,34 and, therefore, do not satisfy the requirements of 29 U.S.C. 

§ 1341(c)(2)(B)(i) or (ii). 

As for sub-section (B)(iii)(I), SJHSRI arguably is no longer “in business,” and, 

therefore, has no need to “continue in business.”  Moreover, PBGC is quite exacting in 

applying this test, which is committed to PBGC’s discretion.35  As for sub-section 

(B)(iii)(II), SJHSRI’s difficulty in meeting its pension obligations is not “solely as a result 

of a decline of such person’s workforce covered as participants under all single-

employer plans of which such person is a contributing sponsor.”  29 U.S.C. § 

1341(c)(2)(B)(iii)(II) (emphasis added).  Rather than being due “solely” to a declining 

                                            

34 Notably, the statute does not refer to “voluntary dissolution” or “wind-down” as grounds for distress 
termination. 

35 There are no cases reviewing PBGC’s decision-making under this distress test.  Furthermore it is an 
extremely lengthy process. 
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workforce, SJHSRI’s difficulty arises certainly at least in part out of its transferring all of 

its operating assets to the Prospect Entities.  Thus, this distress test could not possibly 

be met in this case.  Finally, if Plaintiffs’ recovery in this case is sufficient to fully fund 

the Plan’s benefit obligations to all of the Plan participants, then, by definition, SJHSRI’s 

pension liability will not be “unreasonably burdensome.” 

Moreover, even if SJHSRI satisfied one or more of these criteria, Plaintiffs claim 

that Defendants Prospect Chartercare, LLC, Prospect Chartercare SJHSRI, LLC, and 

Prospect Chartercare RWMC, LLC (inter alia) have successor liability under state 

and/or federal law for SJHSRI’s pension obligations, and that Prospect Medical 

Holdings, Inc. and Prospect East Holdings, Inc. as members of the “controlled group” of 

Prospect Chartercare, LLC, Prospect Chartercare SJHSRI, LLC, and Prospect 

Chartercare RWMC, LLC also have successor liability.  See Dkt # 99-1 (Plaintiffs’ 

Memorandum in Opposition to the Prospect Entities’ Motion to Dismiss) at 12-25, 97-

109. 

If those claims are valid, then, for the Plan to be eligible for a distress 

termination, the Prospect Entities that acquired SJHSRI’s assets (and the related 

Prospect Entities that are in the same “controlled group” as the asset acquirers) would 

all have to qualify for these criteria,36 since these requirements are met only if “each 

                                            

36 Plaintiffs are not aware of any precedent applying the doctrine of successor liability to hold a successor 
liable under the discharge criteria set forth in 29 U.S.C. § 1341.  However, the federal common law of 
successor liability applies to hold successors liable for contribution obligations of sponsors of single 
employer defined benefit plans in the context of asset transfers.  See Pension Benefit Guaranty 
Corporation v. Findlay Industries, Inc., 902 F.3d 597, 611-612 (6th Cir. 2018) (holding asset transferee 
liable for contribution obligations of plan sponsor) (“Not only does successor liability promote fundamental 
policies of ERISA, refusal to apply the principles of successor liability here would frustrate ERISA policies.  
If there is no successor liability here, this case will provide an incentive to find new, clever financial 
transactions to evade the technical requirements of ERISA and, thus, escape any liability—a result that 
flies in the face of § 1001(b).”), petition for cert. filed (U.S. April 2, 2019) (No. 18-1265, sub nom. 
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person who is a contributing sponsor of such plan or a member of such sponsor’s 

controlled group meets the requirements of any of the . . . clauses.”  29 U.S.C. § 

1341(c)(2)(B) (emphasis supplied).  It is highly unlikely that each of them would qualify.  

Indeed, it is difficult to conceive how any of these Prospect Entities meet the 

requirements of any of these clauses.  They are not in bankruptcy or liquidation, and 

likely cannot demonstrate that “unless a distress termination occurs” they “will be unable 

to continue in business,” or that the pension costs “have become unreasonably 

burdensome” to them “solely” due to a declining workforce.  29 U.S.C. § 

1341(c)(2)(B)(iii). 

In other words, notwithstanding the precarious financial position of the Plan itself, 

there would be no financial “distress” that would entitle the Receiver to initiate a 

“distress termination” if one or more of the Prospect Entities have successor liability.  

Unless and until the Plaintiffs’ claims that those Prospect Entities have successor 

liability are rejected in this litigation or the Receiver reasonably concludes that these 

claims will not be successful, the Receiver likely cannot establish to PBGC’s satisfaction 

that the Plan should be terminated in a distress termination.  Thus, rather than PBGC 

insurance relieving the Prospect Entities of liability, as they claim it should, the Prospect 

Entities’ successor liability prevents the Receiver from filing a successful application for 

a distress termination. 

                                                                                                                                             

 

September Ends. Co. v. Pension Benefit Guaranty Corp.).  The same considerations require application 
of successor liability to distress terminations of single employer defined benefit plans following an asset 
sale. 
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8. Defendants’ argument that the Receiver “could have ensured 
PBGC coverage” by seeking a private letter ruling from the IRS 
or an advisory opinion from Department of Labor is both 
irrelevant and plainly mistaken 

Defendants contend that the Receiver “could have ensured PBGC coverage” by 

seeking “a private letter ruling from the Internal Revenue Service (or the U.S. 

Department of Labor), to confirm that the Plan did not and does not constitute a church 

plan. . . .”  Dkt # 127 (Joint Supp. Memo.) at 4.  That contention is irrelevant to the 

motions to dismiss.  Moreover, assuming the IRS37 or Department of Labor38 would 

have agreed to that request, the outcome could have gone either way.  An IRS or DOL 

ruling that the Plan remained a church plan certainly would not have “ensured PBGC 

coverage.” 

In any event, an IRS private letter ruling that the Plan did or did not qualify as a 

church plan would only be effective to confirm the Plan’s status for tax purposes.  IRS 

Rev. Proc. 2011-44 § 2 (“Although a church plan is not required to have a favorable 

letter ruling from the IRS, a letter ruling would ordinarily confirm a plan’s status for tax 

purposes, as noted in Rev. Proc. 2011-4, section 4.”).  It definitely would not be binding 

in this lawsuit.  See Rollins v. Dignity Health, 19 F. Supp. 3d 909, 913 (S.D. Cal. 2013) 

(declining to accept IRS private letter ruling that plan qualified as a church plan) (“The 

                                            

37 “[T]he IRS and its agents are not required to issue private letter rulings…”  Tobin v. I.R.S. Com'r, No. 
CIV. 07-53-B-W, 2007 WL 2908819, at *4 (D. Me. Sept. 26, 2007) (citing Am. Ass'n of Commodity 
Traders v. Dep't of Treasury, 598 F.2d 1233, 1235 (1st Cir. 1979) (“Nothing in the Internal Revenue Code 
requires the Commissioner to issue private letter rulings. When such rulings do issue, they represent the 
application of the Commissioner's unique expertise and judgment to a particular set of facts. We can think 
a few more discretionary functions than deciding how and when to issue private letter rulings.”)). 

38 DOL also has discretion whether or not to issue advisory opinions. See DOL ERISA Proc. 76-1 § 5 
Discretionary Authority to Render Advisory Opinions (listing sections of ERISA for which DOL will not 
issue advisory opinions, and stating that “[t]his list is not all inclusive and the Department may decline to 
issue advisory opinions relating to other sections of the Act whenever warranted by the facts and 
circumstances of a particular case.”). 
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IRS's private letter rulings apply only to the persons or entities who request them and 

are not entitled to judicial deference. The Court instead conducts its own independent 

analysis of the statute.”); Martinez–Gonzalez v. Catholic Schools of Archdioceses of 

San Juan Pension Plan, 235 F. Supp. 3d 334, 345-346 (D.P.R. 2017) (“To the extent 

the [defendant] relies on the IRS’s private letter ruling to contest the result of the 

statutory analysis above, that reliance is misplaced….Thus, while the IRS has 

interpreted the scope of the church-plan exemption in a manner favorable to the 

[defendant], that position is not entitled to deference and should be rejected because it 

strays from the text of the statute and because there is no evidence that Congress 

acquiesced to the IRS’s interpretation.”).  See also PBBM-Rose Hill, Limited v. 

Commissioner of Internal Revenue, 900 F.3d 193, 208 (5th Cir. 2018), in which the 

court stated: 

But even assuming arguendo the regulation were ambiguous, we would 
not defer to the interpretation in that IRS private letter ruling. While such a 
ruling can ‘reveal the [agency’s] interpretation,’ Smith v. Reg'l Transit 
Auth., 827 F.3d 412, 420 n.3 (5th Cir. 2016) (quoting Hanover Bank v. 
Comm'r, 369 U.S. 672, 686, 82 S.Ct. 1080, 8 L.Ed.2d 187 (1962)), it is 
“not binding with respect to parties other than the taxpayer to whom it was 
issued,” id., and may not be “cited as precedent,”; Transco Expl. Co. v. 
Comm'r, 949 F.2d 837, 840 (5th Cir. 1992) (citation omitted).  

See also Bowler v. Hawke, 320 F.3d 59, 63 (1st Cir. 2003) (referring to IRS private letter 

ruling as “an authoritative but non-binding legal opinion”).  Furthermore, the underlying 

material facts and representations upon which an IRS private letter ruling would be 

based are obviously in dispute in this case. 

Similarly, the courts agree that DOL advisory opinions “are informative but not 

binding.”  Lipnicki v. Meritage Homes Corp., No. 3:10-CV-605, 2014 WL 923524, at *3 
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(S.D. Tex. Feb. 13, 2014) (“The focus on these letters is so great that it sometimes 

seems the parties treat the opinion letters as if they have the force of law. They do 

not.”).  See Barfield v. New York City Health and Hospitals Corp., 537 F.3d 132, 149 

(2d Cir. 2008) (“Statutory interpretations contained in DOL opinion letters, as opposed 

to those arrived at after formal agency adjudication or notice-and-comment rulemaking, 

are not binding authority.”) (citations omitted); Misewicz v. City of Memphis, 864 F. 

Supp. 2d 688, 703 (W.D. Tenn. 2012) (“The Supreme Court has held that DOL opinion 

letters ‘lack the force of law,’ and yet to the extent the DOL opinions are persuasive, 

they are entitled to respect. Even though the opinion letters are not binding on the 

Court, the Court holds that the letters cited by the parties are not dispositive of the 

issues presented and therefore are not persuasive.”) (quoting Christensen v. Harris 

Cnty., 529 U.S. 576, 587 (2000)). 

Indeed, even DOL contends they are binding only on the requesting party, and 

are dependent on the accuracy of the facts presented. 

An advisory opinion is an opinion of the Department as to the application 
of one or more sections of the Act, regulations promulgated under the Act, 
interpretive bulletins, or exemptions. The opinion assumes that all material 
facts and representations set forth in the request are accurate, and applies 
only to the situation described therein. Only the parties described in the 
request for opinion may rely on the opinion, and they may rely on the 
opinion only to the extent that the request fully and accurately contains all 
the material facts and representations necessary to issuance of the 
opinion and the situation conforms to the situation described in the request 
for opinion. 

DOL ERISA Proc. 76-1 § 10.  As would be the case with an IRS private letter ruling, the 

material facts and representations upon which a DOL advisory opinion would be based 

are obviously in dispute in this case. 
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9. Defendants’ arguments that PBGC is the “direct beneficiary” 
of this lawsuit, and that this lawsuit “bails out” PBGC are 
irrelevant, exceed the scope of the supplemental briefing, and 
are simply wrong 

Defendants contend that PBGC and not Plaintiffs is the “direct beneficiary” of this 

lawsuit, and that this lawsuit “would bail out the PBGC.”  Dkt # 127 (Joint Supp. Memo.) 

at 20.  Accordingly, they argue that the relief Plaintiffs are seeking is not “appropriate 

equitable relief” under ERISA.  See Dkt # 127 (Joint Supp. Memo.) at 21-22 (“It would 

be hardly ‘appropriate’ to pursue private entities that are strangers to the Plan[39] for 

‘appropriate equitable relief’ (as ERISA § 502(a)(3) requires), when the direct 

beneficiary of that relief not only would be a nonparty, but would also be a federal 

government agency that is being paid millions in premiums to provide the benefit 

guarantees it is required by statute to provide under ERISA Title IV.”). 

This argument is invalid for so many reasons that it is difficult to decide where to 

begin.  As is fully set out in Plaintiffs’ Memorandum in Opposition to the Prospect 

Entities’ Motion to Dismiss,40 the claim that the Prospect Entities were “strangers to the 

Plan” is contradicted by the express allegations in the Complaint, including allegations 

of the Prospect Entities’ direct dealings with the Plan’s actuaries prior to the 2014 Asset 

Sale.  See Dkt # 60 (First Amended Complaint) ¶¶ 248-49, 252. 

The claims that this litigation seeks a “bail-out” of PBGC or that PBGC and not 

the Plan participants would be the “direct beneficiary” of any recovery in this case 

demonstrate extraordinary chutzpah.  Holding tortfeasors liable for the losses they 

                                            

39 Defendants refer to the Prospect Entities as “strangers to the Plan,” not Angell.  Angell’s role as third 
party administrator, Plan actuary, and drafter of many Plan amendments forecloses even defendants from 
making that assertion as to Angell. 
40 Dkt # 99 (Plaintiffs’ Memo. in Opp. to Prospect Entities’ Motion to Dismiss) at 3, 18-19, 26-29. 
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cause is not a “bail-out” of an insurer that otherwise would bear the loss.  If it were, 

equitable subrogation41 would not exist.  The only “bail-out” at issue here is the 

Defendants’ attempts to use PBGC coverage to bail themselves out of a well-earned 

liability for the Plan.  Rather than PBGC being the direct beneficiary of Plaintiffs’ 

recoveries in this case, if Defendants are successful in shielding themselves from 

liability because of PBGC, Defendants will be the bailed-out beneficiaries of that 

coverage.  That is contrary to ERISA, under which it is absolutely clear that employers 

(and entities held to be employers under the doctrine of successor liability) have primary 

responsibility for pension obligations, not PBGC.  See Pension Benefit Guaranty 

Corporation v. Findlay Industries, Inc., 902 F.3d 597, 607 (6th Cir. 2018) (“And although 

PBGC exists to ensure that employees receive the pensions that they were promised, 

ERISA holds the employers primarily accountable and relies on PBGC to pay only as a 

last resort.”) (applying doctrine of successor liability in context of a single employer 

plan), petition for cert. filed (U.S. April 2, 2019) (No. 18-1265, sub nom. September 

Ends. Co. v. Pension Benefit Guaranty Corp.). 

Holding the Prospect Entities liable under the doctrine of successor liability 

preserves PBGC’s resources, and, therefore, is essential to ERISA’s purposes: 

Not only does successor liability promote fundamental policies of ERISA, 
refusal to apply the principles of successor liability here would frustrate 
ERISA policies. If there is no successor liability here, this case will provide 
an incentive to find new, clever financial transactions to evade the 
technical requirements of ERISA and, thus, escape any liability—a result 
that flies in the face of § 1001(b). And if employers can so easily escape 

                                            

41 See e.g., St. Paul Fire and Marine Ins. Co. v. Birch, Stewart, Kolasch & Birch, LLP., 379 F. Supp. 2d 
183, 192-93 (D. Mass. 2005) (“Even in the absence of an agreement permitting subrogation, an insurer 
who has paid an insured's claims has, with some limitations, an implied or equitable right to 
indemnification against losses it has sustained in paying an insured's claims.”) (citations omitted). 

Case 1:18-cv-00328-WES-LDA   Document 131   Filed 07/08/19   Page 46 of 49 PageID #: 6214



 

45 

millions of dollars in liabilities, PBGC will be left to pay the underfunded 
pension benefits. That situation will force PBGC to raise its rates, which 
will strain still-existing plans further, and which risks forcing them to be 
underfunded and possibly fail. Such a result plainly would frustrate the 
purpose of Subchapter III. 

Pension Benefit Guaranty Corporation v. Findlay Industries, Inc., supra, 902 F.3d at 

611-12. The fact that the Receiver has now paid a premium to PBGC does not change 

that calculus – insurers always charge premiums.  Indeed, Defendants’ claim that 

payment of a single premium of $1.6 million makes it equitable to relieve Defendants of 

their liability and hold PBGC primarily responsible for years of plan deficits that 

preceded that payment is ludicrous.  Such a result clearly “would force PBGC to raise 

its rates, which will strain still-existing plans further, and which risks forcing them to be 

underfunded and possibly fail.”  Id.  Accordingly, such a result clearly would frustrate the 

purposes of ERISA. 

III. CONCLUSION 

Defendants’ motions to dismiss should be denied. 

Respectfully submitted, 

Plaintiffs, 
      By their Attorney, 
 
      /s/ Stephen P. Sheehan    
      Max Wistow, Esq. (#0330) 

Stephen P. Sheehan, Esq. (#4030)  
 Benjamin Ledsham, Esq. (#7956) 

      WISTOW, SHEEHAN & LOVELEY, PC 
      61 Weybosset Street 
      Providence, RI   02903 
      401-831-2700 (tel.) 
      mwistow@wistbar.com 

spsheehan@wistbar.com 
bledsham@wistbar.com 

Dated:     July 8, 2019  
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