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Plaintiffs hereby object to the motion (ECF No. 184) filed by Defendants Prospect 

Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect Chartercare, LLC, 

Prospect Chartercare SJHSRI, LLC, and Prospect Chartercare RWMC, LLC (the 

“Prospect Entities”) to postpone all the deadlines set forth in the Third Stipulation and 

Consent Order Concerning Limited Discovery and Related Summary Judgment Motions 

(ECF No. 183) (the “Third Stipulation and Consent Order”). 

As discussed below, Plaintiffs have already allowed Defendants months of 

additional time, rather than burden the Court with discovery disputes.  The result, 

however, is that Defendants just ask for more time so they can indefinitely postpone 

resolution of Plaintiffs’ pending motion for summary judgment.  Meanwhile the assets of 

the Plan continue to be depleted and the Prospect Entities are aggressively attempting 

to put their own assets beyond the reach of any judgment Plaintiffs may obtain in this 

case.  Accordingly, Plaintiffs strongly object to the motion for further delay. 

Although the Prospect Entities have entitled their motion as a “Motion to Extend 

Discovery,” it is actually much broader.  The motion seeks to postpone all deadlines.  

Those deadlines include not only the June 26, 2020 initial discovery deadline, which in 

any event will not elapse for almost two more months, but also (and more immediately) 

the May 12, 2020 deadline for Defendants (1) to file their objections to Plaintiffs’ 

pending motion for partial summary judgment; (2) to file their own cross-motions for 

summary judgment; and (3) to serve amended and supplemented responses to 

Plaintiffs’ interrogatories, document requests, and requests for admission. 

In fact, this would be the second extension of that schedule, which was intended 

by the Court to allow an expeditious resolution of a limited issue concerning the 

applicability of ERISA to the Plan, but instead has become an exercise in delay.  As 

Case 1:18-cv-00328-WES   Document 185   Filed 04/27/20   Page 3 of 21 PageID #: 7798



2 

discussed below, the first extension was the result of the Prospect Entities’ decision to 

make no discovery requests during the first two months of a three-month discovery 

period, as well as their refusal to provide responsive answers to Plaintiffs’ discovery on 

the key issues. 

During the first extension, the Prospect Entities chose not to conduct discovery 

and instead now seek another extension to accomplish what they could and should 

have accomplished under the original deadlines, much less the deadlines as once 

extended. 

BACKGROUND 

This case has been pending for almost two years, since June 2018.  Defendants1 

have not answered the Complaint.  Instead they filed voluminous motions to dismiss.  

During the hearing on the motions to dismiss on September 10, 2019, the Court asked 

for the parties’ positions on whether the Court should defer decision on the motions to 

dismiss and order a period of limited discovery concerning the issue of whether and 

when the Plan was subject to ERISA, to be followed by motions for summary judgment 

on that issue.2  The Defendants all favored this approach, but Plaintiffs expressed 

concern that it would delay the case.3  The Court ultimately ordered the parties to 

attempt to agree upon the terms for focused discovery, failing which the Court would 

consider the parties’ respective proposals.4 

 
1 Herein “Defendants” refers to the remaining non-settling Defendants, i.e. the Diocesan Defendants, the 
Prospect Defendants, and The Angell Pension Group, Inc. 

2 See Hearing Transcript, Tuesday, September 10, 2019 Afternoon Session, at 69-70. 

3 See Hearing Transcript, Tuesday, September 10, 2019 Afternoon Session, at 70. 

4 See Hearing Transcript, Tuesday, September 10, 2019 Afternoon Session, at 74-75. 
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Pursuant to the Court’s direction, Plaintiffs for several weeks sought acceptable 

terms from Defendants, which culminated on October 22, 2019 with the filing of the 

parties’ Stipulation and Proposed Order Concerning Limited Discovery and Related 

Summary Judgment Motions (ECF No. 170), which essentially provided for a prompt 

exchange of documents, followed by Plaintiffs’ motion for summary judgment, and a 

limited period of discovery thereafter focused on the issues raised by Plaintiffs’ motion 

for summary judgment. 

Pursuant to that stipulation5, in November 2019, the parties exchanged the 

comprehensive and voluminous document discovery that had been produced in the 

Superior Court receivership proceeding, and on December 17, 2020, Plaintiffs filed their 

motion for summary judgment on Count IV (declaratory relief), focusing on one prong of 

the test for satisfying ERISA’s “church plan” exemption.  That motion contends that the 

Plan ceased to be a church plan exempt from ERISA by July 2011 (or at the very latest, 

April 2013), because there is no genuine dispute that the Plan had ceased to be 

maintained by an organization whose principal purpose was administering or funding 

the Plan (i.e. a so-called “principal purpose organization”). 

Then Plaintiffs spent more weeks attempting to get Defendants’ agreement to a 

schedule for focused discovery, until finally on January 8, 2020, the Parties filed their 

Stipulation and Consent Order Concerning Limited Discovery and Related Summary 

Judgment Motions (ECF No. 175).  In that stipulation, the parties agreed to two 90-day 

periods of limited discovery and the schedule for opposition and reply memoranda.  The 

first period of discovery would commence upon the entry of the Stipulation and Consent 

 
5 As well as the Defendants’ separate Stipulation and Proposed Order (ECF No. 171). 
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Order, which occurred on January 13, 2020 (the “Initial Limited Discovery Period”).  The 

purpose of this Initial Limited Discovery Period was to allow all the parties to conduct 

targeted limited discovery on the sole ground upon which Plaintiffs’ relied for their 

motion for summary judgment, which was that the St. Joseph Health Services of Rhode 

Island Retirement Plan failed to qualify for the “church plan” exemption because the 

Plan was not being maintained by a so-called “principal purpose organization” as 

required by ERISA.  Following the expiration of the Initial Limited Discovery Period, the 

Defendants would file their summary judgment objections and cross-motions, and the 

second round of limited discovery would ensue concerning the issues raised by those 

objections and cross-motions.  See ECF No. 175 ¶ 5. 

On the first day of the Initial Limited Discovery Period (January 13, 2020), 

Plaintiffs immediately served interrogatories, requests for admissions, and requests for 

documents on the Prospect Entities and other defendants.  The Prospect Entities had 

the same opportunity to seek discovery on day one, and knew exactly what the relevant 

fact issues were because they already had Plaintiffs’ motion for summary judgment with 

its detailed Statement of Undisputed Facts.  Instead, however, they chose a different 

and dilatory approach. 

The Prospect Entities waited until March 6, 2020, nearly two months into the 

three month Initial Limited Discovery Period, to begin conducting any discovery, and 

even then, only served interrogatories and document requests on Plaintiffs as well as 

(at that time unbeknownst6 to Plaintiffs) on St. Joseph Health Services of Rhode Island.  

 
6 Notwithstanding the requirements of Fed. R. Civ. P. 5(a)(1), the Prospect Entities failed to serve 
Plaintiffs with copies of these latter discovery requests propounded on other Defendants until March 16, 
2020. 
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In addition, and unbeknownst7 to Plaintiffs, counsel for the Prospect Entities inexplicably 

issued a subpoena duces tecum to Defendant CharterCARE Community Board, 

notwithstanding that it was also a Defendant.8.  The Prospect Entities subsequently 

withdrew their improper subpoena and issued9 interrogatories and document requests 

to CharterCARE Community Board on March 12, 2020, to which responses were not 

due until at least April 13, 2020, the last day of the Initial Limited Discovery Period.10 

At that time, the Prospect Entities knew that Plaintiffs’ and SJHSRI’s responses 

to their discovery requests would not be due until a week before the discovery period 

was going to expire, and CCCB’s responses would not be due until it had already 

expired, in either event leaving the Prospect Entities no time to conduct depositions!  

Indeed, on April 6, 2020, when Plaintiffs served their timely discovery responses, only a 

week remained before the Initial Limited Discovery Period was (at that time) due to 

expire on April 13, 2020.11  Nevertheless, the Prospect Entities chose to conduct no 

other discovery in the interim, including zero depositions. 

 
7 The Prospect Entities failed to provide Plaintiffs with prior notice—indeed any notice—of the subpoena 
as required by Fed. R. Civ. P. 45(a)(4) (“If the subpoena commands the production of documents, 
electronically stored information, or tangible things or the inspection of premises before trial, then before it 
is served on the person to whom it is directed, a notice and a copy of the subpoena must be served on 
each part.”). 
8 On March 6, 2020, counsel for the Prospect Entities issued a subpoena duces tecum to “Keeper of 
Records, CharterCARE Community Board,” returnable at April 6, 2020 at 10:00 a.m.  Defendant 
CharterCARE Community Board is a defendant subject to document requests under Fed. R. Civ. P. 34, 
not a third party subject to subpoena process under Fed. R. Civ. P. 45. 

9 Again without the required notice to Plaintiffs.  The Prospect Entities eventually gave belated notice of 
its interrogatories and document requests on March 16, 2020. 
10 The Prospect Entities incorrectly state in their motion that responses were due on April 12, 2020, which 
was a Sunday.  See Fed. R. Civ. P. 6(a)(1)(c). 
11 As discussed infra, the end of the Initial Limited Discovery Period was subsequently extended until 
June 26, 2020. 
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Meanwhile, the Prospect Entities (and the Diocesan Defendants) had been 

responding to Plaintiffs’ discovery requests with deflection: when the Prospect Entities 

served their responses on the final day they were due, they claimed that they could not 

state whether or not they contended that the Plan was maintained by a “principal 

purpose” organization until all discovery was complete and they had filed their 

objections to Plaintiffs’ motion for summary judgment.12  Plaintiffs immediately insisted 

that Defendants were required to state whether or not they so contended, but they 

refused.  On February 14, 2020, Plaintiffs began what turned into another month-long 

effort to meet and confer with inter alia the Prospect Entities, to obtain responsive 

answers on that key issue.  Indeed, Plaintiffs prepared extensive draft discovery 

motions which were provided to the Defendants and the Court pursuant to the Court’s 

requirement for an informal discovery conference prior to filing such motions. 

Then, on March 18, 2020, which was the day the informal conference was 

scheduled to occur and six weeks after Plaintiffs had begun seeking an informal 

resolution of the dispute, the parties filed, and the Court entered, the Third Stipulation 

and Consent Order (ECF No. 183).  This Third Stipulation and Consent Order embodied 

the parties’ agreement that, on a date certain, May 12, 2020, Defendants would (a) file 

their objections (if any) to Plaintiffs’ pending motion for partial summary judgment; 

(b) file their own cross-motions for summary judgment (if any); and (c) serve amended 

and supplemented responses to Plaintiffs’ interrogatories, document requests, and 

requests for admission, in which Defendants would state whether or not they contended 

 
12 These issues were addressed in extenso in Plaintiffs’ motions to compel discovery, which Plaintiffs on 
March 4, 2020 e-mailed to the Court together with a request for an informal conference, pursuant to the 
Court’s standing policy of mediating discovery disputes prior to the filing of motions.  See Notice 
Regarding Discovery Disputes (January 11, 2019). 
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that the Plan was maintained by a “principal purpose” organization.13  In addition, and 

notwithstanding the May 12, 2020 date, the parties agreed to extend the end of the 

Initial Limited Discovery Period until June 26, 2020, which would enable Plaintiffs to 

conduct further discovery on that key issue,14 including depositions, prior to filing their 

reply memorandum. 

All of that constituted the agreement of the parties, both filed with and entered by 

the Court on March 18, 2020; nine (9) days after the Governor issued the Declaration of 

Disaster Emergency15 on March 9, 2020; five (5) days after the Chief Judge issued the 

General Order Regarding Continuity of Operations Regarding Coronavirus Pandemic16 

on March 13, 2020; and one (1) day after the Clerk informed the public that the Court 

itself remains “100% operational” through (inter alia) remote conferences and hearings: 

The United States District Court for the District of Rhode 
Island wants to assure the public that we are 100% 
operational.  While public access to our physical facility will be 
limited due to the public health guidance issued by the 
Centers for Disease Control and Prevention (“CDC”) and local 
health officials, we are heeding the social distancing 
recommendations but employees continue the important work 
of justice via telework computing. 

Although the way in which we perform our vital functions is a 

 
13 By separate stipulation, ECF No. 177, Plaintiffs and Defendant The Angell Pension Group, Inc. agreed 
it need not supplement its responses to Plaintiffs’ discovery requests and will not be filing any objections 
or cross-motions in response to Plaintiffs’ pending summary judgment motion. 
14 This additional window was necessary because Defendants refused to state, prior to filing their 
opposition memoranda, whether or not the Plan was ever maintained after 2008 by a “principal purpose” 
organization.  Accordingly, the first opportunity Plaintiffs will have to take depositions exploring 
Defendants’ contentions on that issue will be after Defendants have filed their objections and take a 
position on those issues. 

15 Available at https://governor.ri.gov/documents/orders/Executive-Order-20-02.pdf. 

16 Available at https://www.rid.uscourts.gov/sites/rid/files/General%20Order%20Pandemic%20for
%20Building%20Entrance%20-%20FINAL.pdf. 
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little different, we continue to: 

* * * 

● Conduct telephonic and video conferences and hearings. 

* * * 

March 17, 2020 Public Notice: The Federal Court Remains 100% Operational.17 

As discussed below, the Prospect Entities’ motion seeks to further stall the 

progress of this case until the COVID-19 pandemic has ended,18 notwithstanding that 

the Court remains 100% operational and fully committed to the administration of justice. 

ARGUMENT 

I. The COVID-19 emergency already preceded the Third Stipulation and 
Consent Order, whose agreed deadlines Prospect now unilaterally seeks 
permission to postpone 

As noted above, the Prospect Entities, Plaintiffs, and the other parties agreed to 

the Third Stipulation and Consent Order and filed it with Court on March 18, 2020, 

nine (9) days after the Governor issued the Declaration of Disaster Emergency on 

March 9, 2020, and five (5) days after the Chief Judge issued the General Order 

Regarding Continuity of Operations Regarding Coronavirus Pandemic on March 13, 

2020.  Indeed, the Prospect Entities specifically point to the Governor’s Declaration of 

Disaster Emergency as purported support for their motion, see id. at 2, notwithstanding 

 
17 Available at https://www.rid.uscourts.gov/sites/rid/files/courtisoperational3.17.20.pdf. 

18 The Prospect Entities expressly “request that the Court GRANT this Motion, extending the deadlines in 
the Third Stipulation and Consent Order by ninety (90) days, subject to further extension upon motion 
to the Court in the event that the COVID-19 pandemic persists.”  Prospect Entities’ Motion at 3. 
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that it preceded the Third Stipulation and Consent Order by more than a week, and that 

at that time the Governor was already ordering restrictions on large gatherings.19 

That emergency was already one of the background conditions when the 

Prospect Entities agreed to the present deadlines in the Third Stipulation and Consent 

Order.  Thus, there is no change in circumstances.  The Prospect Entities should not be 

permitted unilaterally to change their agreement based on the same circumstances 

already underlying and giving rise to that agreement. 

II. The recent service of Plaintiffs’ timely responses to the Prospect Entities’ 
belated discovery requests do not justify the postponement of the agreed 
deadlines 

As discussed supra, the Prospect Entities inexplicably waited for almost two 

months of the three-month Initial Limited Discovery Period to elapse before seeking to 

conduct any discovery, consisting of interrogatories and requests for documents that 

they served on March 6, 2020.  Thus, the timing of Plaintiffs’ timely responses to those 

discovery requests, on April 6, 2020, was controlled by the Prospect Entities. 

III. The fact that Defendants’ dilatory conduct forced Plaintiffs to postpone 
conducting their own Rule 30(b)(6) depositions until after Defendants 
update their written discovery responses on May 12, 2020 does not justify 
postponing that deadline or the other deadlines 

The Prospect Entities state, without explanation, the following as grounds for 

their motion: 

In addition, while Plaintiffs may object to the Prospect Entities 
taking depositions, plaintiffs have also noticed Rule 30(b)(6) 

 
19 See Second Supplemental Emergency Declaration (dated March 16, 2020) available at 
https://governor.ri.gov/documents/orders/Executive-Order-20-04.pdf. 
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depositions, which they have elected to postpone to a later 
date. 

Prospect Entities’ Motion at 2. 

On March 10, 2020, while Plaintiffs were still negotiating with Defendants to 

reach an agreement about Defendants’ responses to Plaintiffs’ written discovery 

requests, Plaintiffs served Rule 30(b)(6) deposition notices on the Prospect Entities and 

the Diocesan Defendants.20  Plaintiffs designated, as subject matters, the identity and 

factual basis for identifying any “principal purpose organization” that may have 

maintained or administered the St. Joseph Health Services of Rhode Island Retirement 

Plan during the years 2008 to 2017.  (As noted, Plaintiffs contend for purposes of 

summary judgment that there was no “principal purpose organization” administering the 

Plan by July 2011, or in any event, at the latest, by April 2013.) 

To date, Defendants have yet to set forth any contentions or facts whatsoever 

regarding the “principal purpose organization” issue, although it has been approximately 

three and a half months since Plaintiffs first served discovery requests regarding that 

issue.  Plaintiffs’ proposed Rule 30(b)(6) depositions were meant to explore those 

contentions, which Defendants have not yet provided.  When the time comes, Plaintiffs 

expect to take those depositions through remote technological means, as appropriate. 

As discussed supra, on March 18, 2020, the parties filed (and the Court entered) 

the Third Stipulation and Consent Order which, inter alia, set the May 12, 2020 date for 

Defendants to file their summary judgment objections and cross motions and to update 

their discovery responses, as well as extending the Initial Limited Discovery Period to 

 
20 I.e. Roman Catholic Bishop of Providence, Diocesan Administration Corporation, and Diocesan Service 
Corporation. 
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June 26, 2020, to permit Plaintiffs to conduct discovery into Defendants’ factual 

contentions on the “principal purpose organization” issue.  Accordingly, one day later, 

on March 19, 2020, Plaintiffs informed Defendants that Plaintiffs’ Rule 30(b)(6) 

depositions of the Defendants were postponed and would be rescheduled.  Plaintiffs 

presently intend to reschedule those depositions to sometime after the May 12, 2020 

deadline, by which time Defendants must update their discovery responses and set 

forth their contentions about the “principal purpose organization” issue. 

IV. Even now, the Prospect Entities do not indicate which depositions they 
seek delays in order to conduct, much less why those depositions could 
not have been conducted months ago 

The Prospect Entities assert, without elaboration, that they “intend to take several 

Rule 30(b)(6) and nonparty depositions in connection with the pending summary 

judgment motion.”  Prospect Entities’ Motion at 2.  Whose depositions?  No deposition 

notices have been issued.  Why were any such depositions not conducted months ago? 

Even now, the Prospect Entities have not provided such basic information to the 

Court in support of their motion.  It is their burden to show good cause why they were 

unable to complete necessary discovery within the original deadline (deadlines!), by 

explaining the reasons for the delay and specifying exactly what discovery is needed.  

Instead they seek to exploit the COVID-19 outbreak to totally stall this case. 

V. The Prospect Entities only offers vague arguments why unspecified 
depositions, which they could have conducted months ago in person, 
cannot be conducted now with appropriate precautions and technology 

The Prospect Entities contend without further elaboration: 

Unfortunately, given the number of parties and counsel 
involved in this case, whose attendance is necessary at each 
deposition, taking depositions by remote means is not a viable 
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alternative to taking in-person depositions. While under 
normal circumstances a video or telephonic deposition might 
be viable options, that is not the case when multiple attorneys, 
the witness, and the stenographer would be required to be in 
different locations. 

Prospect Entities’ Motion at 3. 

There is no substantiation provided for any of this ipse dixit.  Similar handwaving 

has been rejected by other courts.  See Herrera v. City of New York, No. 

19CV3216ATSDA, 2020 WL 1879075, at *2 (S.D.N.Y. Apr. 15, 2020) (denying the 

parties’ joint request for a 90-day stay of fact discovery and overruling the objection that 

“the logistical challenges of arranging for remote depositions are always significant, and 

are further exacerbated by the added difficulty of having multiple parties join remotely 

from multiple locations, as well as the added difficulty of managing parties’ different 

technological capabilities”). 

As noted, above, the Court remains “100% operational,” and those operations 

should not be thwarted by the Prospect Entities’ refusal to conduct remote depositions.  

As another court recently observed: 

The court concludes that the parties have not established 
good cause for an extension of the case deadlines. The 
parties provide the court with no specifics concerning any 
discovery that they have been unable to obtain due to 
circumstances surrounding the COVID-19 pandemic. They 
assert that the pandemic has “substantially limited” their 
access to documents and “potential” third-party discovery, but 
they do not identify any documents or other discovery that 
they have been unable to obtain. The parties assert that the 
pandemic impacts their ability to take depositions in person, 
but they do not discuss why they cannot conduct such 
depositions by telephone or other remote means. Although 
the court understands the parties’ preference for taking 
depositions in person, given the present circumstances, 
the court urges the parties to consider available 
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alternatives. See Fed. R. Civ. P. 30(b)(4) (“The parties may 
stipulate—or the court may on motion order—that a 
deposition be taken by telephone or other remote means.”). 

Velicer v. Falconhead Capital LLC, No. C19-1505 JLR, 2020 WL 1847773, at *2 (W.D. 

Wash. Apr. 13, 2020) (denying request for 90-day extension of all case deadlines) 

(emphasis supplied).  Similarly, another court has ruled: 

This court will not require parties to appear in person with one 
another in the midst of the present pandemic. Nor is it 
feasible to delay the depositions until some unknown 
time in the future. Presently, the parties’ June 15, 2020, trial 
remains on the trial docket. In order to prepare for trial and 
meet their pretrial deadlines, the depositions must be 
conducted in the next couple of weeks. The court hereby 
holds that, under the present circumstances, the depositions 
to be taken in this case will satisfy Rule 28’s requirement that 
they be “taken before...an officer authorized to administer 
oaths either by federal law or by the law in the place of 
examination” so long as that officer attends the deposition via 
the same remote means (e.g., video conference) used to 
connect all other remote participants, and so long as all 
participants (including the officer) can clearly hear and be 
heard by all other participants. 

With this clarification in place, there is no basis to issue a 
protective order delaying the corporate deposition of SAPS. 
Accordingly, the Motion to Quash is DENIED. 

SAPS, LLCs v. EZCARE CLINIC, INC., No. CV 19-11229, 2020 WL 1923146, at *2 

(E.D. La. Apr. 21, 2020) (emphasis supplied).  See also Sinceno v. Riverside Church in 

City of New York, No. 18-CV-2156 (LJL), 2020 WL 1302053, at *1 (S.D.N.Y. Mar. 18, 

2020) (in light of COVID-19, ordering that “all depositions in this action may be taken via 

telephone, videoconference, or other remote means, and may be recorded by any 

reliable audio or audiovisual means”); De Lench v. Archie, No. CV 18-12549-LTS, 2020 

WL 1644226, at *2 (D. Mass. Apr. 2, 2020) (“In light of the current coronavirus 
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pandemic, the Court encourages the parties to avail themselves of video technology for 

meetings, depositions, and other communication and interactions arising in the 

discovery process.”).  See generally Vasquez v. City of Idaho Falls, No. 4:16-CV-00184-

DCN, 2020 WL 1860394, at *8 (D. Idaho Apr. 13, 2020) (ordering that an elderly trial 

witness testify by live remote testimony or video-recorded deposition, because of 

COVID-19); In re RFC & ResCap Liquidating Tr. Action, No. 013CV3451SRNHB, 2020 

WL 1280931, at *3 (D. Minn. Mar. 13, 2020) (in light of COVID-19, finding “good cause 

and compelling circumstances that, with appropriate safeguards, justify the use of 

contemporaneous remote video testimony for both Dr. McCrary and Mr. Crawford, as 

opposed to postponing the trial any further.”). 

Offering only unspecific assertions, the Prospect Entities do not explain why it 

would not be feasible for all participants21 to participate in a deposition remotely, or what 

efforts the Prospect Entities have expended to explore and obtain the necessary 

technological solutions. 

While COVID-19 is a novel virus, the technologies facilitating such depositions 

are anything but novel.  Videographic depositions have been conducted since 1971.  

See Captain William S. Niehaus, USAF, Videotape and the Courtroom Process, 18 A.F. 

L. Rev. 87, 87 (1976).  Fed. R. Civ. P. 30 was amended in 1993 to allow parties to 

stipulate to taking depositions by remote electronic means.  See Fed. R. Civ. P. 30 cmt 

(1993) (“Paragraph (7) is revised to authorize the taking of a deposition not only by 

telephone but also by other remote electronic means, such as satellite television, when 

 
21 Plaintiffs note the irony that ten attorneys have entered appearances in this case for the Prospect 
Entities, who now complain that this case involves too many lawyers. 
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agreed to by the parties or authorized by the court.”).  The Federal Judicial Center’s 

Manual for Complex Litigation, in 2004, observed: 

Telephonic and videoconference depositions. Telephonic or 
videoconferenced depositions can reduce travel costs. 
Federal Rule of Civil Procedure 30(b)(7) allows the court to 
order or the parties to stipulate to taking a deposition “by 
telephone or other remote electronic means.”  Supplemental 
examination by parties not present when a person was first 
deposed may be conducted effectively by telephone or 
videoconference. Through use of speaker phones, 
conference calls, or video-conference, distant witnesses may 
be examined by counsel from counsel’s offices, with the court 
reporter located with the witness or, by stipulation, at one of 
the attorneys’ offices (see section 11.494, extraterritorial 
discovery). A remote deposition may also be recorded 
nonstenographically. . . . 

Manual Complex Lit. § 11.452 (4th ed. 2004). 

Finally, and in any event, there is no per se entitlement to live deposition 

testimony.  If the Prospect Entities truly believed that depositions were important, they 

should have begun conducting them months ago. 

VI. The Prospect Entities seek to steal a march on Plaintiffs, by stalling this 
action while the Prospect Entities actively pursue parallel proceedings in 
which they seek to gain tactical and substantive advantages for themselves 

On March 9, 2020, the Rhode Island Department of Health initiated Change in 

Effective Control proceedings in response to an application filed by the Prospect Entities 

and their affiliates.  In that application22, the Prospect Entities, who previously siphoned 

off approximately $457 million in dividends to shareholders in September 2018, paid 

from borrowed money, now seek approval to spend at least approximately $12 million 

 
22 Available at https://health.ri.gov/systems/about/requests/. 
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(likely much more) of Defendant Prospect Medical Holdings, Inc.’s funds to buy out 

certain shareholders in its ultimate parent entity.23  Moreover, the financial statements 

submitted in support of those applications reveal that as of the most recent statement, 

Prospect Medical Holdings had cash of only $7,694,000.24  Thus, Prospect Medical 

Holdings is stalling this litigation while attempting to transfer all of its cash (and, 

apparently, to liquidate or transfer some of its non-cash assets) to related parties, which 

appears calculated to render itself judgment proof in this litigation. 

In other words, at a time when the Prospect Entities insist this action should not 

be permitted to proceed, the Prospect Entities are working diligently to obtain tactical 

and substantive advantages for themselves at the expense of Plaintiffs. 

CONCLUSION 

The Prospect Entities are trying to renege on the agreed briefing and discovery 

deadlines, which were already modified to benefit the Prospect Entities after the 

COVID-19 pandemic began. 

The Prospect Entities’ motion should be denied. 

Respectfully submitted, 

Plaintiffs, 
By their Attorneys, 

/s/ Max Wistow     
Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 

 
23 See Prospect Medical Holdings, Inc’s Consolidated Financial Statements as of and for the Years 
Ended September 30, 2018 and 2017, at 4 (attached to the Prospect Entities Change in Effective Control 
applications made available by the Rhode Island Department of Health at https://drive.google.com/file/d/
1vYdWVfRgKHQ3u thgjz0qZA7UuPfFWBS/view).  For the Court’s convenience, highlighted excerpts of 
the Prospect Entities’ Change in Effective Control applications and financial statements are attached 
hereto as Exhibits 1 and 2. 
24 See Exhibit 2. 

Case 1:18-cv-00328-WES   Document 185   Filed 04/27/20   Page 18 of 21 PageID #: 7813



17 

WISTOW, SHEEHAN & LOVELEY, PC 
61 Weybosset Street 
Providence, RI   02903 
401-831-2700 (tel.) 
mwistow@wistbar.com 
spsheehan@wistbar.com 
bledsham@wistbar.com 

 
Dated:     April 27, 2020  
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CERTIFICATE OF SERVICE 

I hereby certify that an exact copy of the within document was electronically filed 
on the 27th day of April, 2020 using the Electronic Case Filing system of the United 
States District Court and is available for viewing and downloading from the Electronic 
Case Filing system.  The Electronic Case Filing system will automatically generate and 
send a Notice of Electronic Filing to the following Filing Users or registered users of 
record: 

    

Preston Halperin, Esq. 
Christopher J. Fragomeni, Esq. 
Dean J. Wagner, Esq.  
Edward D. Pare, III, Esq. 
Shechtman Halperin Savage, LLP 
1080 Main Street 
Pawtucket, RI  02860 
phalperin@shslawfirm.com 
cfragomeni@shslawfirm.com 
dwagner@shslawfirm.com 
epare@shsawfirm.com 
 

Howard Merten, Esq. 
Paul M. Kessimian, Esq. 
Christopher M. Wildenhain, Esq. 
Eugene G. Bernardo, II, Esq. 
Steven E. Snow, Esq.  
Partridge Snow & Hahn LLP 
40 Westminster Street, Suite 1100 
Providence, RI 02903 
hm@psh.com 
pk@psh.com 
cmw@psh.com 
egb@psh.com 
ssnow@psh.com  

Steven J. Boyajian, Esq. 
Daniel F. Sullivan, Esq. 
Robinson & Cole LLP 
One Financial Plaza, Suite 1430 
Providence, RI 02903 
sboyajian@rc.com 
dsullivan@rc.com 

Robert D. Fine, Esq. 
Richard J. Land, Esq. 
Chace Ruttenberg & Freedman, LLP 
One Park Row, Suite 300 
Providence, RI 02903 
rfine@crfllp.com 
rland@crfllp.com 

John McGowan, Jr., Esq. 
Baker & Hostetler LLP 
Key Tower 
127 Public Square, Suite 2000 
Cleveland, OH  44114-1214 
jmcgowan@bakerlaw.com  

David R. Godofsky, Esq. 
Emily S. Costin, Esq. 
Alston & Bird LLP 
950 F. Street NW 
Washington, D.C.  20004-1404 
david.godofsky@alston.com 
emily.costin@alston.com 

Ekwan R. Rhow, Esq. 
Thomas V. Reichert, Esq. 
Bird, Marella, Boxer, Wolpert, Nessim, Drooks, 
Licenberg & Rhow, P.C. 
1875 Century Park East, 23rd Floor 
Los Angeles, CA  90067 
erhow@birdmarella.com 
treichert@birdmarella.com 

W. Mark Russo, Esq. 
Ferrucci Russo P.C. 
55 Pine Street, 4th Floor 
Providence, RI  02903 
mrusso@frlawri.com  
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Thomas S. Hemmendinger, Esq.  
Lisa M. Kresge, Esq. 
Ronald F. Cascione, Esq 
Brennan, Recupero, Cascione,  
Scungio & McAllister, LLP 
362 Broadway 
Providence, RI 02909 
themmendinger@brcsm.com 
lkresge@brcsm.com  
rcascione@brcsm.com  
 

 

 
  
 

/s/ Max Wistow  
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Prospect Medical Holdings, Inc. 

Notes to Consolidated Financial Statements 

43 

9. Long-Term Debt 

Long-term debt consists of the following (in thousands): 

2018 2019

Senior secured credit facility (net of discount of $20,085
and $7,374, respectively) $ 1,094,315 $ 609,813

Other debt (1) 39,769 38,321 

Less: Deferred financing costs, net (“DFC”) (16,214) (9,906 )

Total Debt, net of discount, premium and DFC 1,117,870 638,228 
Less: current maturities (18,429) (12,509 )

Long-term debt, net of current maturities $ 1,099,441 $ 625,719 

(1) Other debt also includes financing obligations related to sales-leaseback transactions. The financing obligations 
related to sales-leaseback transactions were $24,614,000 and $26,027,000 for years ended September 30, 2018 and 
2017, respectively. 

Senior Secured Credit Facilities 

On June 30, 2016, the Company entered into a six-year $625 million senior secured term loan B (the 
“Original Term Loan”), the proceeds of which were used to repay $425 million of PMH’s existing 8.375% 
senior secured notes due during 2019; to repay $60 million of borrowings under the Company’s existing 
revolving credit facility (the “Replaced Revolver”); to fund acquisitions, including the acquisition of 
Crozer; and to finance transaction fees and expenses. The Original Term Loan bore interest at LIBOR 
(subject to a 1.0% floor) plus 6.0%. The Original Term Loan was issued with an original discount of 1.5%, 
or $9,375,000. Additionally, the Company refinanced the Replaced Revolver with a new $100 million asset-
based revolving credit facility (“Original ABL Facility” and together with the Original Term Loan, the “New 
Senior Secured Credit Facilities”). Pursuant to various amendments from August 2016 through October 
2017, the aggregate commitment amount under the Original ABL facility was increased in stages to $175 
million. The maturity date for the Original ABL Facility was June 30, 2021, and the maturity date for the 
Term Loan was June 30, 2022.  

On February 22, 2018, the Company refinanced and replaced both the Original Term Loan and the Original 
ABL Facility, and entered into an Amended and Restated Term Loan Credit Agreement (the “Amended TL 
Agreement”), by and among the Company (as the borrower), the lenders party thereto and JPMorgan 
Chase Bank, N.A. (“JPMorgan”), as administrative agent and collateral agent. The Amended TL Agreement 
replaced the Original Term Loan with a new Term B-1 Loan (“Term B-1 Loan”). The principal amount of 
the Term B-1 Loan is $1,120 million and such loan bears interest at LIBOR (subject to a 1.0% floor) plus 
5.5%, which as of September 30, 2018 was 7.625%. The Term B-1 Loan was issued with an original discount 
of 2% and matures on February 22, 2024.  

Additionally, on February 22, 2018, the Company entered into an Amended and Restated ABL Credit 
Agreement (the “Amended ABL Agreement”), by and among the Company (as the borrower), the lenders 
party thereto and JPMorgan, as administrative agent and collateral agent. The Amended ABL Agreement 
replaced the Original ABL Facility. Under the Amended ABL Agreement, the maximum revolving 
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