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The Receiver, Stephen F. Del Sesto, Esq. (the “Receiver”) of the St. Joseph 

Health Services of Rhode Island Retirement Plan (the “Plan”), submits this 

memorandum in support of his motion asking the Court to adjudge Prospect 

CharterCare, LLC (“Prospect Chartercare”) in contempt for willful failure to comply with 

the Receiver’s subpoena, and for deliberate interference with the Receiver’s collection 

of assets of the Receivership Estate. 

Months after Prospect Chartercare claimed to have completed its production of 

documents responsive to the subpoena issued by Special Counsel last December, 

Prospect Chartercare has revealed that there are additional documents responsive to 

the subpoena that Prospect Chartercare failed to produce and has no intention of 

producing to the Receiver.  Moreover, although those documents were initially 

requested in order to investigate possible claims the Receiver might assert, they are 

now also essential for the Receiver to perform his duty to collect and value the existing 

assets (including contract rights) of the Receivership Estate, because they pertain to 

assets to which the Receiver is entitled under the Settlement Agreement entered into as 

of August 31, 2018 with CharterCARE Community Board (“CCCB”), St. Joseph Health 

Services of Rhode Island (“SJHSRI”), and Roger Williams Hospital (“RWH”). 

Specifically the Receiver (along with the other named plaintiffs) obtained certain 

rights and interests with respect to CCCB’s 15% membership interest in Prospect 

Chartercare.  Although the Settlement Agreement is subject to being unwound in the 

event the Court denies the Receiver’s Petition, or if the Federal Court disapproves the 

settlement, the Settlement Agreement is presently a binding contract between the 

Receiver and the Settling Defendants.  The failure of either approval represents a 

condition subsequent.  It is anticipated that obtaining court approvals will be a lengthy 
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process, requiring more than an additional three months.  However, as explained below, 

the Receiver needs the subpoenaed information now to prevent the Receivership Estate 

from suffering irreparable injury. 

Prospect Chartercare is fully aware of the Receiver’s need for these documents, 

and is not only willfully violating a duly issued subpoena by withholding them, it is also 

preventing CCCB from performing with its obligation under the Settlement Agreement1 

“to comply with all of the Receiver’s reasonable requests to maximize and realize the 

full value of” CCCB’s membership interest in Prospect Chartercare by providing the 

Receiver with information the Receiver needs for that purpose.  Prospect Chartercare is 

thereby deliberately interfering with a contract of the Receiver and the Receivers’ 

collection and evaluation of the assets of the Receivership Estate. 

Accordingly, the Court should adjudge Prospect Chartercare in contempt, require 

Prospect Chartercare to purge itself of this contempt by producing the subpoenaed 

documents and complying with CCCB’s requests for documents to which it is 

contractually entitled, and sanction Prospect Chartercare (and any other persons or 

entities) for interfering with the Receiver’s performance of his duties, including but not 

limited to his duty to collect and value assets of the Receivership Estate. 

BACKGROUND 

I. The Subpoena to Prospect Chartercare 

On December 1, 2017, Special Counsel issued a subpoena to Prospect 

Chartercare for documents including: 

                                            
1 Settlement Agreement ¶ 19. 
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21. All documents submitted (inclusive of supplemental submissions 
and exhibits) to the Attorney General’s office, the Rhode Island 
Department of Health, or any other agency of state or federal government, 
regarding the Plan or hospital conversions or mergers, including without 
limitation the conversion transactions approved in 2009 and 2014. 

Exhibit 1 (subpoena). 

In connection with the 2013/2014 Hospital Conversions, the Prospect entities 

touted their “commitment” to contribute to the new hospitals over four years, above and 

beyond the initial purchase price of $45 million, an additional amount of $50 million in 

long term capital, and $10,000,000 annually to fund “routine” short term capital needs.2 

As a condition for his approval, the Attorney General required in his May 16, 

2014 Opinion that Prospect Chartercare report annually on the funding of these capital 

commitments until the commitments has been satisfied: 

18. Prospect CharterCARE, LLC shall report annually to the Attorney 
General on the proposed form submitted to the Attorney General 
concerning the funding of its routine and non-routine capital commitments 
under the Asset Purchase Agreement until the long term capital 
commitment as defined in the Asset Purchase Agreement has been 
satisfied. 

Exhibit 3 (excerpt of the Attorney General’s opinion). 

Over the course of the nine months following the issuance of the subpoena, 

Prospect Chartercare produced documents in a series of rolling productions in this 

proceeding and in response to the subpoena.  On August 30, 2018, Prospect 

Chartercare made its final production of documents.  See Exhibit 4 (letter from Attorney 

Cavanagh to Attorney Sheehan dated August 30, 2018).  On August 31, 2018, Prospect 

Chartercare delivered its privilege logs.  However, Prospect Chartercare’s document 

                                            
2 See, e.g., Exhibit 2 (CEC Initial Application at 6) (“The purchase price offered by PMH for 85% of the 
Proposed Partnership is $45M. Additionally, PMH has committed to future capital contributions of $50M 
(‘Long-Term Funding Commitment’). The Long-Term Funding Commitment is in addition to a routine 
capital investment of at least $10M per year to be reinvested by Prospect CharterCARE, LLC.”). 
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production failed to produce any monitoring reports.  Prospect Chartercare’s privilege 

logs did not list the above documents or claim any privilege over them.3 

II. The Receiver’s Urgent Need for This Information 

A. In Order to Evaluate and Prudently Exercise the Put Option 

As set forth in the Settlement Agreement, the Receiver plans to decide whether 

or not, beginning on June 20, 2019, to exercise the put option provided in the Limited 

Liability Company Agreement of Prospect Chartercare, LLC (the “LLC Agreement”4) 

between and among CCCB, Prospect Chartercare, and Prospect East Holdings, Inc. 

(the other member in Prospect Chartercare).  The option would require Prospect East to 

purchase CCCB’s 15% interest from the Receiver, at the “Appraised Fair Market Value” 

(“APV”).5  The APV can be determined by agreement of the parties, or by a complicated 

appraisal process outlined in the LLC Agreement.6 

However, for the Receiver to determine what the APV should be, or indeed 

whether or not to even exercise the option, the Receiver needs to know whether the 

Prospect entities have fulfilled their undertaking to contribute to Prospect Chartercare 

the $50 million in long term capital, and the $10,000,000 annually to fund “routine” short 

term capital needs, to which the Prospect entities agreed in connection with the hospital 

conversion.  The value of CCCB’s 15% interest includes its proportionate share of these 

contributions.  Indeed, according to Prospect Chartercare’s own financials, the 

                                            
3 Of course, it would be inconceivable for any privilege to apply if (arguendo) any had been claimed 
(which it had not). 

4 The LLC Agreement is attached hereto as Exhibit 5. 

5 See Exhibit 5 at 31. 

6 See Exhibit 5 at 31-33. 
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increased value to CCCB as 15% shareholder if the $50 million in long term capital 

contributions were made would be $9,479,000.7 

B. In Order to Determine Whether Prospect Chartercare Is in Breach 

If the Prospect entities have breached their obligation to make these 

contributions, the Receiver may need to bring suit against them for damages and/or 

specific performance.  That would need to be done well in advance of the date for 

exercise of the put option, in order to maximize the value of the put option for the 

Receivership Estate, since the value of CCCB’s 15% interest will be significantly 

increased if the Prospect entities make these contributions before then. 

III. Prospect Chartercare Flaunts its Noncompliance and Goal of Interfering 
with the Receiver 

Following the filing of settlement documents with the Court on September 4, 

2018, Prospect East (through its counsel Attorney Preston Halperin) delivered a “Notice 

of Dispute” to CCCB and its counsel on September 13, 2018.8  In this notice, Prospect 

East took the position that the provisions in the Settlement Agreement concerning 

CCCB’s transfer to the receiver of CCCB’s rights in Prospect Chartercare violated the 

LLC Agreement.9  The notice concluded with the statement: “We are prepared to meet 

with you in an effort to negotiate a resolution to this dispute. Please contact me with a 

date and time when you are available to meet.”10 

                                            
7 See Exhibit 6 (excerpt of the Prospect Chartercare’s consolidated financial statements). 

8 Exhibit 7 (Notice of Dispute). 

9 Id. 

10 Id. 
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On September 20, 2018, CCCB’s counsel wrote to both Prospect Chartercare’s 

General Counsel Moshe Berman and Prospect East’s counsel concerning information 

CCCB needed to formulate its response to the notice of dispute: 

Preston has raised certain issues relating to the settlement. In order to 
formulate our response, it is imperative for us to know, and to have the 
specific details, including amounts and dates, of the capital contributions 
that Prospect has made to the operating hospitals as required under the 
Operating Agreement. Kindly provide this information to me by the close of 
business tomorrow as time is of the essence in this matter. 

As you know, we have requested financial information from time to time 
and have never received this information. 

Exhibit 8 (September 20, 2018 email).  Nevertheless, Counsel for CCCB, Prospect 

East, and the Receiver met on September 24, 2018 to discuss, inter alia, Prospect 

East’s Notice of Dispute, and to remind Prospect East and Prospect Chartercare not to 

impair the Receivership’s rights in contumacious violation of the Court’s Orders.11 

On October 2, 2018, counsel for CCCB wrote to counsel for Prospect East: 

I am writing to you on behalf of CharterCare Community Board ("CCB"), 
the holder of a 15% membership interest in Prospect CharterCare, LLC 
("PCLLC"). 

I have requested financial information relating to PCLLC on several 
occasions. Specifically, most recently I requested details for capital 
contributions made by Prospect East, LLC ("PELLC") since the purchase 
by PCLLC of the operating assets of Roger Williams Hospital and St. 
Joseph Health Services of Rhode Island (collectively, with CharterCare 
Community Board, "Oldco") on June 20, 2014. 

As you already know, this request is in connection with PELLC's 
obligations under the Operating Agreement of PCLLC, as approved by the 
Rhode Island Attorney General, to make capital contributions to PCLLC of 
at least $50,000,000 during the period commencing on June 20, 2014 
through June 20, 2018. Such aggregate capital contributions are in 
addition to annual capital expenditures of not less than $10,000,000 and 
ordinary capital contributions for operational improvements. A great deal 

                                            
11 See Affidavit of Max Wistow (Exhibit 5 to the Receiver’s pending Motion to Adjudge Prospect 
CharterCare, LLC in Contempt of Court). 
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of emphasis on this financial commitment was made by PELLC and the 
other Prospect-related applicants during the sale approval process, which 
were obviously a material inducement in the approval process and were 
highly publicized in connection therewith. 

In my prior communications with Moshe Berman, General Counsel to 
PCLLC, I was clear that the information being requested was necessary 
and important, and that CCB is entitled to receive such information as a 
member of PCLLC. I do not believe there can be any dispute that CCB is 
entitled to the requested information and that PCLLC must provide it. 
Nevertheless, upon my most recent effort to discuss this matter with 
Moshe, he directed me to you to respond on behalf of PCLLC. I am 
confused why I would need to speak with you when Joe Cavanagh has 
entered his appearance for PCLLC. Moreover, it is unclear to me why 
PELLC's counsel would be involved in providing information that should be 
in the possession of PCLLC and which should have been provided to its 
member upon request and without delay. Nevertheless, kindly accept this 
letter as my renewed demand that all information relating to capital 
contributions made by PELLC to PCLLC since June 20, 2014, including 
dates and amounts of each contribution and the uses/purposes for the 
contribution(s), immediately be delivered to me on behalf of CCB. 

Exhibit 9. 

Also on October 2, 2018, counsel for Prospect Chartercare wrote to counsel for 

CCCB: 

We write in response to your request to Prospect CharterCare, LLC on 
behalf of CharterCare Community Board for financial information relating 
to capital contributions made since the 2014 acquisition.  Prospect 
CharterCare, LLC is prepared to provide you with the information on the 
following conditions: 

1. That you identify the purpose for requesting the information 
pursuant to applicable law. . . . 

2. That you agree to execute a confidentiality agreement whereby 
information provided is to be maintained in confidence by you and by the 
existing CCCB Board of Directors. 

As you are aware from the Notice of Dispute sent to you by Attorney 
Preston Halperin on September 13, 2018, CCCB has breached the terms 
of the Amended & Restated Limited Liability Company Agreement of 
Prospect CharterCare, LLC, based on the terms of the Settlement 
Agreement with Stephen DelSesto, Receiver and Administrator of the St. 
Joseph Health Services of Rhode Island Retirement Plan (the “Receiver”) 
and the security agreement already granted to the Receiver.  To the 
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extent that you intend to share Prospect CharterCare, LLC’s financial 
information with the Receiver or any other third-party, particularly one that 
is presently asserting claims against Prospect CharterCare, LLC and 
Prospect East Holdings, Inc., we would view that as a further breach of 
your duty to Prospect CharterCare, LLC. 

Exhibit 10 (October 2, 2018 letter from Attorney Cavanagh to Attorney Land).  Thus, 

Prospect Chartercare agreed to provide the requested information, but only if CCCB 

undertook not to provide it to the Receiver, notwithstanding the Receiver’s rights under 

the Settlement Agreement, and CCCB’s obligation under the Settlement Agreement12 

“to comply with all of the Receiver’s reasonable requests to maximize and realize the 

full value of” CCCB’s membership interest in Prospect Chartercare.  Prospect 

Chartercare thereby interfered with the receiver’s contract rights and prevented CCCB 

from fulfilling its contractual obligations to the Receiver under the Settlement 

Agreement. 

On October 3, 2018, counsel for CCCB responded to counsel for Prospect 

Chartercare: 

l am in receipt of your letter dated October 2, 2018, wherein you demand, 
prior to delivering to CharterCare Community Board ("CCB") financial 
information of Prospect CharterCare, LLC ("PCLLC"), that (i) we identify a 
purpose for requesting the information, and (ii) that we execute a 
confidentiality agreement. 

PCLLC's effort to put conditions on CCB's access to information is 
improper, and appears to be a tactic intended to impair CCB's ability to 
exercise its rights as a member of PCLLC. PCLLC has previously, upon 
request, provided financial information to CCB without any conditions 
whatsoever. These new conditions appear to be guided by the nature of 
the most recent request - information related to capital contributions 
required to be made by the other member of PCLLC, Prospect East, LLC 
("PELLC") which are guaranteed by Prospect Medical Holdings. To the 
extent that PCLLC is acting for the benefit of one member (PELLC) over 
the other (CCB), such action is improper. Moreover, there is no basis 
whatsoever for PCLLC to assert that CCB must maintain this information 

                                            
12 Settlement Agreement ¶ 19. 
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in confidence as the information we are seeking was intended to be public 
as noted in my communication to Preston Halperin of October 2, 2018, the 
highly touted capital contributions for long-term capital improvements 
totaling $50,000,000 over the first four years, and at least $10,000,000 
annually required for routine capital investment were publicly held out as a 
material basis for the approval of the sale of the hospitals to PCLLC. 

Under Section 7.1 of the Operating Agreement of PCLLC (and R.l.G.L. 7-
16-22), CCB has the right to inspect the records. If PCLLC is not willing to 
provide the requested information identifying capital contributions since 
June 2014, CCB demands access to the books and records of PCLLC 
pursuant to Section 7.1. In this regard, time is of the essence and we 
would request such access be giving to CCB's designated representatives 
no later than October 5, 2018, for inspection at your office or at PCLLC's 
facility. 

Finally, in light of PCLLC's actions (including its refusal to provide financial 
information) and the appearance that PCLLC is acting in a manner 
intended to benefit PELLC, CCB intends to call a meeting with the PCLLC 
Class A board members appointed by CCB. CCB will advise such board 
members that it is very concerned about the decisions being made by 
PCLLC, specifically PCLLC's efforts to undermine CCB's legitimate effort 
to settle the pending litigation with the Receiver of the St. Josephs Health 
Services Pension Plan for the benefit of the Plan participants. That 
settlement is clearly intended to provide for the liquidation of CCB's 
interest in PCLLC consistent with the provisions of the Operating 
Agreement PCLLC's efforts to block that exercise are without merit, and to 
the extent the Class A board members fail to object to such effort, they are 
acting in contradiction of best interests of CCB, the appointing member. In 
addition, CCB believes that the Class A board members would be acting 
against the best interests of PCLLC as the proposed settlement is 
beneficial to PCLLC in that (i) it effectively provides a credit of many 
millions of dollars to PCLLC in the event PCLLC is later found to be liable 
to the plaintiffs, and (ii) it eliminates the justifiable criticism of PCLLC in the 
community that flows from the opposition to the settlement. 

Naturally, CCB would much prefer that PCLLC not stand in the way of the 
approval of the Settlement Agreement, particularly where the ultimate 
outcome will be for the benefit of the pension holders. Kindly let me know 
by 5:00 PM on Thursday, October 4, 2018, whether PCLLC will provide 
access to the requested information on or before October 5, 2018, or 
preferably copies of such information consistent with past practice. CCB 
will view PCLLC's failure to do so as a violation of PCLLC's obligations 
and we will pursue its rights as against PCLLC and PELLC. 
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Exhibit 11 (October 3, 2018 letter from Attorney Land to Attorney Cavanagh).  

Nevertheless, Prospect Chartercare did not allow CCCB access to the requested 

information on or before October 5, 2018. 

Indeed, at the October 10, 2018 hearing, Special Counsel stated in open court in 

reply to oral arguments on Prospect Chartercare’s objection to the proposed settlement: 

I do want to add this one point. This 13 percent - - 15 percent is a huge 
deal because I can tell you as part of the settlement process that we have 
been trying to get through the 15 percent holder, CCB, an accounting of 
the promised $50 million that was supposed to have been put in by 
Prospect Chartercare. That was part of the original consideration. It was 
flaunted. It was publicized. We had every reason to believe, because 
we have been so frustrated about getting information about what 
they put in, that we actually are going to file another motion to 
adjudge Prospect Chartercare in contempt because they have not 
responded to the subpoenas which you had authorized us to settle in 
giving this information. They have actually affirmatively said they would 
not give the information to Mr. Fine because they were afraid he was 
going to share it with us. That was the information we were entitled to. 

[Emphasis supplied] 

Exhibit 12 (October 10, 2018 Hearing Tr. at 98-99). 

In light of Prospect Chartercare’s refusal to allow CCCB access to the requested 

information, counsel for CCCB prepared a letter to be sent to the Class A Directors of 

Prospect Chartercare (whom CCCB had the right to elect and replace), to inform them 

of the situation and call a meeting to advise them that CCCB is very concerned about 

Prospect Chartercare’s efforts to undermine the settlement with the Receiver. 

However, counsel for CCCB did not have contact information for all of the 

Class A Directors.  Accordingly, Counsel for CCCB contacted Edward Santos and 

Moshe Berman, who are respectively the Chairman of the Board and General Counsel 

of Prospect Chartercare, seeking contact information for the Class A Directors. 
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Instead of complying with the simple request for contact information, on October 

17, 2018, counsel for Prospect Chartercare wrote to counsel for CCCB: 

I understand that you have recently contacted Ed Santos and Moshe 
Berman, respectively, Chairman of the Board and General Counsel of 
Prospect CharterCare, LLC ("PCLLC"), seeking personal contact 
information of other Board members. 

As stated in my letter to you of October 5, it is obvious that you continue to 
act on behalf of the Receiver of St. Joseph Health Services of Rhode 
Island Retirement Plan. In addition to entering into the settlement 
agreement with the Receiver to which PCLLC objects, CharterCare 
Community Board ("CCB") has also adopted the arguments and positions 
of the Receiver in the Receivership action. As you know, the Receiver has 
brought claims against PCLLC in state and federal court and its interests 
are directly adverse to PCLLC. We continue to regard your actions as 
improper as to both time and purpose. 

Further, according to your client's view of the settlement agreement, CCB 
has ceded its ownership interest in PCLLC to the Receiver and therefore 
would no longer be in a position to assert rights as a member of PCLLC or 
claim fiduciary duties for its benefit. 

Please refrain from further direct communications with PCLLC Board 
members or employees and direct future correspondence to this office. 

Exhibit 13 (October 17, 2018 letter from Attorney Cavanagh to Attorney land).  Thus, 

Prospect Chartercare directed CCCB not to communicate with the Class A Directors, 

notwithstanding that CCCB had the right to elect (or replace) them under the LLC 

Agreement,13 and CCCB’s right to communicate with at least the Class A Directors was 

essential to protect its 15% interest. 

Counsel for CCCB replied immediately on October 17, 2018: 

CharterCare Community Board ("CCB") disagrees with your position, 
which we believe is entirely without merit. Not only has PCLLC refused to 
provide financial information to which CCB is entitled under the PCLLC 
Operating Agreement, but bizarrely, it takes the position that CCB, which 
is entitled to appoint the Category A Directors, may not communicate with 
those Directors. At this point, CCB must proceed on the basis that PCLLC 

                                            
13 See Exhibit 5 at 23 (LLC Agreement § 12.1). 
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and its other member, Prospect East, LLC ("PELLC"), have no intention to 
comply with their respective obligations under the PCLLC Operating 
Agreement and applicable law. 

CCB rejects your position that it may not communicate with the Directors it 
appointed, will proceed to exercise its rights in any manner it deems 
appropriate, and will seek to hold PCLLC and PELLC liable for 
interference with the exercise of such rights. 

Exhibit 14 (October 17, 2018 letter from Attorney Land to Attorney Cavanagh). 

Thus Prospect Chartercare left the Receiver no option for obtaining the 

information the Receiver needed, other than to seek the intervention of the Court. 

ARGUMENT 

I. The Court Should Adjudge Prospect Chartercare in Contempt 

A. Contumaciously Violating the Subpoena 

Prospect Chartercare has willfully, and certainly without adequate excuse, failed 

to produce documents concerning its reporting to the Attorney General concerning 

whether and to what extent it has fulfilled its obligation to contribute $50 million in long 

term capital, and the $10,000,000 annually to fund “routine” short term capital needs.  

Failure to obey a subpoena “without adequate excuse” is a contempt of court.  See 

Super. R. Civ. P. 45(e) (“(e) Contempt.  Failure by any person without adequate excuse 

to obey a subpoena served upon that person may be deemed a contempt of the court in 

which the action is pending.”). 

Did not need to obtain a court order compelling production.  The subpoena 

issued by the Receiver is equivalent to a court order.  Adv. Comm. Note on 1991 

Amendments to Fed. R. Civ. P. 45 (“Although the subpoena is in a sense the command 

of the attorney who completes the form, defiance of a subpoena is nevertheless an act 

in defiance of a court order and exposes the defiant witness to contempt sanctions. . . . 
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Two courts of appeals have touched on the issue and have described lawyer-issued 

subpoenas as mandates of the court.  Waste Conversion, Inc. v. Rollins Environmental 

Services (NJ), Inc., 893 F.2d 605 (3d Cir. 1990); Fisher v. Marubent Cotton Corp., 526 

F.2d 1338, 1340 (8th Cir. 1975).”). 

Similarly, the fact that Prospect Chartercare produced some documents does not 

preclude finding it in contempt for not producing the documents it failed to produce.  See 

Steamship Co. of 1949 v. China Union Lines, 123 F. Supp. 802, 805 (S.D.N.Y. 1954) 

(“Mr. Cohen did produce the bill of sale but it had stricken from it one of its provisions, to 

wit: the purchase price. I do not regard this as compliance with the subpoenas.”) (finding 

contempt but holding in abeyance the motion to punish the contempt). 

B. Contumaciously Interfering with the Receiver’s (and the Court’s) 
Contractual Rights 

“The Receiver is charged with the duty of managing the estate and property 

entrusted to his care. [He] must collect and preserve corporate property from imminent 

danger of loss, waste or dissipation and administer the receivership, free from outside 

interference.”  Eller Industries, Inc. v. Indian Motorcycle Mfg., Inc., 929 F. Supp. 369, 

372 (D. Colo. 1995).  “No one may enforce a right to specific property in the possession 

of the receiver except on application to the court which appointed him, the property 

being in the custody of the court and immune from interference without permission of 

the court.”  Devine v. Cordovado, 15 Alaska 232, 243 (D. Alaska 1954). 

“Any interference with the control and possession of the receiver, without the 

permission of the court, is regarded as contempt and will be punished accordingly.”  

In re Coger, 340 F. Supp. 612, 616 (W.D. Va. 1972).  See State v. Whitehurst, 193 S.E. 

657, 660 (N.C. 1937). (“[A receiver] holds the property for the benefit of all the parties 
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interested. His title and possession is that of the court, and any attempt to disturb his 

possession or to interfere with him, when he is acting under the authority and orders of 

the court is contempt, and punishable accordingly.”).  See also Nobles v. Roberson, 193 

S.E. 420, 422 (N.C. 1937) (“As a receiver is an officer of the court, and his possession 

is the possession of the court, any interference with, or disturbance of, his possession 

without permission of the court subjects the disturber to punishment for contempt.” ).  

Such interference is a contempt even when it involves property of the debtor over which 

the receiver has not yet taken actual possession.  Hazelrigg v. Bronaugh, 78 Ky. 62, 63 

(1879) (“The Court will not permit any one, without its sanction and authority be first 

obtained, to intercept or prevent payment to its receiver of anything which he has been 

appointed to receive, though it may not be actually in his hands.”).  In other words: 

Sound administration of a receivership demands that assets of a company 
under receivership [here the Retirement Plan] be viewed as under the 
exclusive control of the receivership court (i.e., in custodia legis) and that 
there be no unwarranted interference with the receiver's actions or with 
the property which the receiver is charged to administer. 

In re Indian Motocycle Co., Inc., 266 B.R. 243, 259 (Bankr. D. Mass. 2001). 

The same principles that held true more than a century and a half ago remain 

true today: 

The assets and all interests in the assets are not only in the possession of 
the receiver but are also in the possession and custody of the Court. The 
landmark case regarding the nature of the receivership is Wiswall v. 
Sampson, 55 U.S. (14 How.) 52, 14 L.Ed. 322 (1852). The Supreme Court 
of the United States said: 

When a receiver has been appointed, his possession is that of the 
Court and any attempt to disturb it without the leave of the Court 
first obtained, will be a contempt on the part of the person making 
it. 

Id. at 64. 
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In Ex parte Tyler, 149 U.S. 164, 13 S.Ct. 785, 37 L.Ed. 689 (1893), the 
Supreme Court of the United States reiterated its holding in Wiswall: 

No rule is better settled than that when a court has appointed a 
receiver, his possession is the possession of the court, for the 
benefit of the parties to the suit and all concerned, and cannot be 
disturbed without the leave of the court, and that if any person 
without leave, intentionally interferes with such possession, he 
necessarily commits a contempt of court, and is liable to 
punishment therefor. 

Id. at 181, 13 S.Ct. at 789. 

Hancock-Nelson Mercantile Co. v. Weisman, 340 N.W.2d 866, 871 (Minn. App. 1983). 

Interference with the Receiver’s contractual rights interferes with the rights of the 

Court.  65 Am. Jur. 2d Receivers § 175 (“The acts of the receiver are the acts of the 

court, and the contracts the receiver makes are the contracts of the court.”).  

Interference with the rights of the Court is punishable by contempt.  Ex Parte Tyler, 149 

U.S. 164, 182 (1893) (“The general doctrine that property in the possession of a 

receiver appointed by a court is in custodia legis, and that unauthorized interference 

with such possession is punishable as a contempt, is conceded…”)  The Receiver is the 

beneficial owner of the 15% interest.  See also Rhode Island Hosp. Tr. Co. v. Rhode 

Island Covering Co., 182 A.2d 438, 441 (R.I. 1962) (“A receiver is an officer of the court 

that appointed him, and property entrusted to such a receiver is in the custody of that 

court to be disposed of only according to its order and in accordance with the priorities 

of the parties concerned.”); Chafee v. Quidnick Co., 13 R.I. 442, 448 (R.I. 1881) (“A 

receiver is the hand of the court to take and hold property in dispute until it can be 

determined to whom it belongs.”). 
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II. Prospect Chartercare Should Be Ordered to Produce the Requested 
Documents and Enjoined from Interfering with the Settlement Agreement 

Upon finding Prospect Chartercare in contempt, the Court should order it to 

promptly purge its contempt by producing the requested documents and refraining from 

interfering with the Settlement Agreement. Marek v. Marek, 383 A.2d 1031, 1033 (R.I. 

1978) (“We are of the opinion that the power of the court to preserve the integrity of its 

decrees by enforcement through contempt proceedings necessarily includes the 

incidental authority to impose reasonable terms when permitting the guilty party to 

purge himself of the contempt. . . . It is clear that sanctions for civil contempt may be 

sufficiently coercive to gain swift compliance.”) (citations omitted). 

CONCLUSION 

For all of the foregoing reasons, the Respondent’s motion to adjudge Prospect 

Chartercare in contempt should be granted. 

 
Respondent, 
Stephen F. Del Sesto, Esq., Solely in 
His Capacity as Permanent Receiver of 
the Receivership Estate,  
By his Attorneys, 

/s/ Max Wistow     
Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 
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Providence, RI  02903 
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bledsham@wistbar.com 
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September 13, 2018 

REGISTERED MAIL 

RETURN RECEIPT REQUESTED 

 

CharterCARE Community Board 

c/o Richare L. Land, Esq. 

One Park Row, Suite 300 

Providence, RI 02903 

 

David Hirsch, President 

CharterCARE Community Board 

50 South Main Street 

Providence, RI 02903 

 

Re:  Notice of Dispute  

 

Dear Mr. Hirsch: 

 

 This firm represents Prospect East Holdings, Inc. (“Prospect East”) in connection with 

the Amended & Restated Limited Liability Company Agreement of Prospect Chartercare, LLC, 

as amended (the “LLC Agreement”).  We are writing to provide you with notice pursuant to the 

LLC Agreement and to initiate the dispute resolution process set forth in Section 17.4 of the LLC 

Agreement. 

 

 Prospect East is in receipt of the Settlement Agreement executed by CharterCARE 

Community Board (“CCCB”), Stephen DelSesto, as Receiver and Administrator of the St. 

Joseph Health Services of Rhode Island Retirement Plan (the ‘Receiver”) and other parties, dated 

on or about August 31, 2018 (the “Settlement Agreement”).  As it relates to Prospect East, 

CCCB and their respective obligations under the LLC Agreement, the Settlement Agreement 

provides: 

 

1. That CCCB will hold its 15% membership interest in Prospect Chartercare, LLC in 

trust for the Receiver and that the Receiver will have the full beneficial interests 

therein.  Settlement Agreement, paragraph 17; 

 

2. That the Receiver will have the power to direct and control CCCB’s future exercise of 

the put option set forth in the LLC Agreement.  Settlement Agreement, paragraph 18;
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Page two 

3. That the Receiver shall have the right to sue in the name of CCCB to collect or otherwise 

obtain the value of the beneficial interest in Prospect Chartercare LLC.  Settlement 

Agreement, Paragraph 19; 

 

4. That upon the Receiver’s written demand, CCCB file a petition for its Judicial 

Liquidation and follow the requests of the Receiver to marshal its assets and oppose 

claims of other creditors.  Settlement Agreement, Paragraph 24; and 

 

5. That CCCB grant the Receiver a security interest in its assets, investment property and 

general intangibles, which would include its membership interest in Prospect Chartercare 

LLC.  Settlement Agreement, Paragraph 29. 

 

Prospect East considers each of the above provisions in the Settlement Agreement to be in 

violation of the LLC Agreement.  Section 13.1 of the LLC Agreement provides, in pertinent part, as 

follows: 

 

…[A] member may not sell, assign (by operation of Law or otherwise), 

transfer, pledge or hypothecate (“Transfer”) all or any part of its interest in 

the Company (either directly or indirectly through the transfer of the power to 

control, or to direct or cause the direction of the management and policies, of, 

such Member. 

 

The above-referenced provisions of the Settlement Agreement plainly include a hypothecation of 

CCCB’s interest, by the granting of a security interest, by the transfer of CCCB’s beneficial interest 

and by the transfer to the Receiver of the power to control and direct CCCB.  As such, the 

purported transfers contemplated by the Settlement violate the LLC Agreement and constitute 

invalid transfers under Section 13.6 of the LLC Agreement. 

 

 We are prepared to meet with you in an effort to negotiate a resolution to this 

dispute.  Please contact me with a date and time when you are available to meet. 

 

Very truly yours, 

 

Preston Halperin 
 

Preston W. Halperin 

Cc:  Prospect East Holdings, LLC 
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From: Richard Land
To: Benjamin Ledsham; Max Wistow; Stephen P. Sheehan
Subject: FW: Prospect CharterCare - capital contributions
Date: Tuesday, October 2, 2018 6:44:01 PM

Ben -

I have this email that I sent on 9/20/18.  I had previously communicated with him via telephone, although I do not
know what date that occurred.

Rick

Richard J. Land
Chace Ruttenberg & Freedman, LLP
One Park Row, Suite 300
Providence, RI 02903
(401) 453-6400          
(401) 453-6411 (Facsimile)
Rland@crfllp.com

-----Original Message-----
From: Richard Land
Sent: Thursday, September 20, 2018 11:56 AM
To: Moshe Berman <moshe.berman@chartercare.org>
Cc: Preston Halperin <phalperin@shslawfirm.com>
Subject: Prospect CharterCare - capital contributions

Moshe -

Preston has raised certain issues relating to the settlement.  In order to formulate our response, it is imperative for us
to know, and to have the specific details, including amounts and dates, of the capital contributions that Prospect has
made to the operating hospitals as required under the Operating Agreement.  Kindly provide this information to me
by the close of business tomorrow as time is of the essence in this matter.

As you know, we have requested financial information from time to time and have never received this information.

Thank you for your cooperation,

Rick

Richard J. Land
Chace Ruttenberg & Freedman, LLP
One Park Row
Suite 300
Providence, RI 02903
(401) 453-6400
rland@crfllp.com
Sent from my iPad
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