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 Defendants Prospect Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect 

Chartercare, LLC, Prospect Chartercare SJHSRI, LLC, and Prospect Chartercare RWMC, LLC 

(the “Prospect Defendants”), and The Angell Pension Group, Inc. (“Angell”) (collectively, the 

“Joint Defendants”) hereby respectfully submit this supplemental memorandum of law in further 

support of their respective Motions to Dismiss the First Amended Complaint (“FAC,” ECF No. 

60).1 

INTRODUCTION 

This supplemental briefing was prompted by an election that Plaintiff Stephen Del Sesto 

(“Plaintiff” or “Del Sesto”) made under 26 U.S.C. § 410(d) and filed on or about April 15, 2019 

(the “Church Plan Election”) as an attachment to the Annual Return/Report of Employee Benefit 

Plan he filed which covered the Plan’s fiscal year ended June 30, 2018 (the “2017 Form 5500”).  

The Church Plan Election has caused the Employee Retirement Income Security Act of 1974, as 

amended (“ERISA”), to definitively apply to the Plan, including the termination insurance 

program authorized under Title IV of ERISA and overseen by the Pension Benefit Guaranty 

Corporation (the “PBGC”).  A copy of the Church Plan Election is appended hereto as Exhibit 1 

(“Ex. 1”); a copy of the 2017 Form 5500 is appended hereto as Exhibit 2 (“Ex. 2”).  Both are now 

a matter of public record.2 

Although a Church Plan Election can be made only with respect to a bona fide church 

plan,3 Plaintiff’s Church Plan Election purports to be “without prejudice to the position taken [in 

                                                 
1 All capitalized terms herein have the same meaning as in the Motions to Dismiss. 
2 Plaintiff’s 2017 Form 5500 has now been posted on the U.S. Department of Labor’s website, 
without its appended SSA schedules (which doubtlessly were redacted to protect the privacy of 
the individual participants).  The Church Plan Election appears at the end.  See 
https://www.efast.dol.gov/portal/app/disseminatepublic?execution=e1s1. 
3 A church plan election can be made only by “the church or convention or association of churches 
which maintains [the] church plan” and relates to that “church plan.”  26 U.S.C. § 410(d). 
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this litigation] that the Plan ceased to qualify as a church plan (and became subject to ERISA) on 

or prior to the Effective Date, possibly as of 2009 or earlier.”  Ex. 1 at § 3. 

The Church Plan Election constitutes a plain admission by Plaintiff that, to this day, it is 

and remains possible that the Plan might qualify as a church plan.  It also clarifies that, without 

regard to whether the Plan satisfies all the requirements necessary for it to qualify as a church plan, 

there no longer is any doubt that ERISA presently applies, and that the Plan is covered by the 

PBGC-supervised plan termination insurance provisions. 

Given the admitted ambiguity as to whether the Plan is still a church plan, allegations in 

the FAC that any Defendants “conspired to falsely claim that the Plan continued to qualify as a 

church plan,” no longer can be taken seriously.  See FAC at ¶¶ 55(d)(ii), 56, 65, 114, 135.  A claim 

must be known to be false for the Defendants to have conspired to make a false claim.4  And even 

if the standard were negligent disregard of the truth, the allegation could not stand because Plaintiff 

has admitted that either position—church plan or ERISA plan—must be reasonable, because he 

now takes both positions. 

Similarly, allegations that the Prospect Defendants should have funded the Plan in 

accordance with ERISA, or have successor liability, depend on the allegations that the Prospect 

Defendants knew or should have known that the Plan was covered by ERISA in 2014.  Such 

allegations cannot be taken seriously, given that Plaintiff himself does not now know whether the 

Plan meets the various requirements to qualify as a church plan despite almost two years of 

investigations, consultations with legal counsel, and correspondence and meetings with the PBGC. 

                                                 
4 See e.g., North Am. Catholic Educ. Programming, Inc. v. Cardinale, 567 F.3d 8, 13 (1st Cir. 
2009) (quoting Greenstone v. Cambex Corp., 975 F.2d 22, 25 (1st Cir. 1992)) (A complaint must 
allege the scienter elements of fraud by “set[ting] forth specific facts that make it false.”).  Simply, 
if Defendants did not know that the Plan was not a church plan, they could not have conspired to 
falsely claim that it was a church plan. 
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The Church Plan Election also puts Plaintiffs’ Opposition to the Motions to Dismiss in a 

new light.  For example, Plaintiff’s discussion of the effect of PBGC coverage includes the 

contention that whether the Plan is covered by ERISA remains open to question (Plaintiffs’ 

Omnibus Memorandum In Support of Their Objection To Defendants’ Motions  to Dismiss, ECF 

No. 100 at 106), a position Plaintiff vigorously defended as recently as at the oral argument held 

February 12, 2019, to consider Plaintiff’s motion to approve its settlement with Chartercare 

Community Board (“CCCB”) and certain other defendants, see ECF No. 118 at 14-20, apparently 

after making arrangements with actuaries, accountants and others to cause ERISA to apply as of 

July 1, 2018.5  The Church Plan Election removes any doubt on that point.  Either the Plan was 

already covered by ERISA, as Plaintiffs allege (pleading in the alternative), or the Church Plan 

Election invokes ERISA coverage, permanently and irrevocably.  See 26 U.S.C. § 410(d)(2) (“An 

election under this subsection with respect to any church plan shall be binding with respect to such 

plan, and, once made, shall be irrevocable”). 

Plaintiffs also assert that the PBGC cannot be compelled to terminate the Plan.  See ECF 

No. 100 at 106.  However, on the very next page, Plaintiffs cite 29 U.S.C. § 1342(a), which 

explicitly states that “[t]he [PBGC] shall as soon as practicable institute proceedings under this 

section to terminate a single-employer plan whenever the [PBGC] determines that the plan does 

not have assets available to pay benefits which are currently due under the plan.”  Id. at 107.  Thus, 

the PBGC guarantee is invoked automatically when it matters—as soon as any participant is not 

paid his or her full pension benefit due to lack of assets in the Plan.  Plaintiffs also point out that 

                                                 
5 By its terms, the Plaintiff’s Church Plan Election caused the Plan to be subject to ERISA effective 
“as to all Plan years beginning on or after August 17, 2017.”  Ex. 1.  For the Plan, which has a 
June 30th fiscal year end, that would place the effective date of Plaintiff’s Church Plan Election at 
July 1, 2018. 
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PBGC coverage is determined at the time of Plan termination, inviting the Court to infer that the 

Plan might not be covered by the PBGC in the future when it terminates.  However, as explained 

above, the Church Plan Election is irrevocable.  Thus, no matter whether the Plan is a church plan 

or not, it will forever be covered by ERISA and subject to the PBGC’s protections. 

The simple fact is that Plaintiff has, since he became receiver and the Plan’s Administrator, 

had at least four different ways he could have ensured PBGC coverage: 

(i) he could at any time have made the Church Plan Election, which he has now done; 

(ii) he could have sought a private letter ruling from the Internal Revenue Service (or 

the U.S. Department of Labor), to confirm that the Plan did not and does not 

constitute a church plan, an approach suggested to him more than a year ago by the 

PBGC (see PBGC letter dated June 5, 2018, sent to Del Sesto and his counsel, 

which Plaintiff also provided to the Joint Defendants during a recent attempt at 

mediation and which is appended hereto as Exhibit 3 (“Ex. 3”) at 2); 

(iii) he could have filed a Form 600 with the PBGC, to force the termination of the Plan 

in a process called a “distress termination”;6 

or 

(iv) he could have joined the PBGC in this litigation for purposes of Count IV (request 

for a declaratory relief that the Plan is subject to Title I and Title IV of ERISA 

(which provides for PBGC coverage)). 

In addition, if Plaintiff did discern that the Plan had legitimate deficiencies which would 

or could impede its ability to satisfy ERISA and the Code’s “church plan” requirements, he easily 

                                                 
6 This process, and the applicable PBGC forms, are set forth on the PBGC’s website.  See 
https://www.pbgc.gov/sites/default/files/600-601-602.pdf. 
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could have fixed them retroactively, in accordance with, e.g., ERISA § 3(33)(D) and Code 

§ 414(e)(4) (since there is no record indicating that the Plan has ever received an IRS notice of 

deficiency in respect of the Plan’s status as a “church plan”), then made his Church Plan Election, 

and then filed for a distress termination of the Plan (as outlined above).  Doing so likewise would 

have fully protected the Plan’s participants and beneficiaries.  Plaintiff chose instead to just sue 

everyone, and only now has elected (after almost two years on the job) to make a Church Plan 

Election.  Thus, Plaintiff’s protestation that he could not invoke PBGC guarantees is disingenuous 

and flatly wrong. 

Plaintiff also wishes this Court to believe the PBGC itself is on the verge of running out of 

money, citing concerns about the multiemployer program.  See ECF No. 100 at 103.  However, 

the Plan is not a multiemployer pension plan.  It is a single employer plan, covered by different 

PBGC trust funds than the ones which cover multiemployer pension plans—and the PBGC trust 

funds which protect single employer plans have a surplus.  See A Message from the Director, 2018 

PBGC Annual Report (“The financial status of the Single-Employer Program shows continuous 

improvement and reached a positive net position this year”).7 

Finally, Plaintiff’s suggestion that the PBGC is available, somewhere down the line, to 

provide additional funds to the Plan (thus, serving as a collateral source of funds) misrepresents 

how ERISA’s plan termination provisions work—at least, when the PBGC gets involved, which 

is inevitable here.  When an underfunded single-employer pension plan is terminated under 

subtitle B of ERISA Title IV, the PBGC takes over trusteeship of the plan and pays all the benefits.  

It also takes over all the underfunded plan’s assets.  It does not in any circumstance pay any amount 

                                                 
7 This information also can be found on the PBGC’s website.  See 
https://www.pbgc.gov/about/annual-reports/pbgc-annual-report-2018. 
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to the plan, or serve as a source of “funds.”  Here, if the Plan is terminated, the PBGC would take 

all the Plan’s assets from Plaintiff, and all the participants would be paid their entire benefit directly 

by the PBGC.  The PBGC also would succeed to and become the beneficial owner of all of the 

Plan’s claims, including the claims raised in this litigation (unless already decided or resolved), as 

mentioned by the PBGC in a letter it sent Del Sesto just last month, which also was recently 

provided by Plaintiff to the Joint Defendants during the above-mentioned mediation.  See PBGC 

letter to Del Sesto dated May 15, 2019, appended hereto as Exhibit 4 (“Ex. 4”).  

Putting all these facts about the PBGC together, it is clear that Plaintiff’s failure to allege 

that any Participant will receive less than his or her full pension is more than just a technical failure 

in the FAC.  It goes to the question of whether the class members have constitutional standing. 

ARGUMENT 

Presently pending before this Court are (among other things) motions to dismiss filed by 

both Angell and the Prospect Defendants.  We submit that the Church Plan Election, made on 

April 15, 2019, by Plaintiff, the 2017 Form 5500 to which the Church Plan Election was attached, 

the correspondence from the PBGC that Plaintiff solicited and received last month (May 2019) 

and in June 2018, and Plaintiff’s payment of a $1.6 million premium to the PBGC on or about 

April 15, 2019, which the PBGC acknowledged on April 24, 2019 (relevant correspondence, also 

provided by Plaintiff to the Joint Defendants during the mediation, appended hereto as Exhibit 5 

(“Ex. 5”)), are highly relevant to some or all of the claims being brought by Plaintiff against one 

or more of the Joint Defendants, and to the Joint Defendants’ pending motions to dismiss.   

We of course are mindful that, when considering a motion to dismiss under Rule 12(b) of 

the Federal Rules of Civil Procedure (“FRCP”), a court generally is limited to considering only 

the face of the plaintiff’s complaint (here, the FAC), those documents appended to or referenced 
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in that complaint, and such public records and other facts of which the court is willing to take 

judicial notice.  Butler v. Balolia, 736 F.3d 609, 611 (1st Cir. 2013), superseded by 2017 WL 

2407252 (1st Cir. June 1, 2017); see also Rodi v. Southern New England School of Law, 389 F.3d 

5, 12 (1st Cir. 2004).  We also are mindful, though, that the PBGC correspondence emanated from 

a federal agency, that Plaintiff’s Church Plan Election was attached to, and made part of, an Annual 

Return/Report that Plaintiff filed under oath with the U.S. Department of Labor (the “DOL”) and 

with the Internal Revenue Service (the “IRS”), two other federal agencies, and that all of the 

documents were provided to the Joint Defendants by the Plaintiff (at least two of which are now a 

matter of public record).  The origins and nature of those documents, we submit, make their 

authenticity unassailable and make them fair game to be considered as part of the Court’s Rule 12 

deliberations.   

In Ironshore Specialty Ins. Co. v. United States, 871 F.3d 131 (1st Cir. 2017), the First 

Circuit dealt squarely with what can be considered outside the pleadings at least as to certain 

motions to dismiss: 

Ordinarily[] . . . any consideration of documents not attached to the 
complaint, or not expressly incorporated therein, is forbidden, 
unless the proceeding is properly converted into one for summary 
judgment under Rule 56.  Watterson v. Page, 987 F.2d 1, 3 (1st Cir. 
1993).  We have recognized, however, that when considering 
12(b)(6) motions to dismiss, “courts have made narrow exceptions 
for documents the authenticity of which are not disputed by the 
parties; for official public records; for documents central to 
plaintiffs’ claim; or for documents sufficiently referred to in the 
complaint.”  Id.  Moreover, “[u]nder First Circuit precedent, when 
‘a complaint’s factual allegations are expressly linked to—and 
admittedly dependent upon—a document (the authenticity of which 
is not challenged),’ then the court can review it upon a motion to 
dismiss.”  Diva’s Inc. v. City of Bangor, 411 F.3d 30, 38 (1st Cir. 
2005) (alteration in original) (quoting Alternative Energy, Inc. v. St. 
Paul Fire & Marine Ins. Co., 267 F.3d 30, 34 (1st Cir. 2001)). 
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Ironshore, 871 F.3d at 135; see also Freeman v. Town of Hudson, 714 F.3d 29 (1st Cir. 2013) (also 

citing the general rule). 

The documents under consideration here likewise constitute “official records,” which are 

part of the records being maintained by, inter alia, the DOL and the PBGC (some, a matter of 

public record) and are self-authenticating. They thus are perfectly capable of being considered 

under Federal Rules of Evidence (“FRE”) 201(b)(2) (judicial notice).  It is not surprising to find 

other courts willing to consider such documents and records.  See e.g., Powell v. UNUM Life Ins. 

Co. of Am., 2016 WL 8731383, *1 n.2 (E.D. Cal. Sept. 30, 2016) (Form 5500 “Annual Report” 

filing taken into consideration for motion to dismiss purposes as official record, and one capable 

of being considered under FRE 201(b)(2)). 

Accordingly, we respectfully request that the Court take judicial notice of these documents, 

and the various public agency records and reports cited herein, when considering the pending 

motions to dismiss filed by the various Defendants. 

I. The Plan Now Clearly is Subject to ERISA, One Way or The Other. 

A. Plaintiff’s Church Plan Election Is Both Irrevocable and Undeniable. 

By making and filing a written election with both the DOL and the IRS in accordance with 

Code § 410(d), as part of filing the 2017 Form 5500 under oath8 on April 15, 2019, Plaintiff has 

crossed the proverbial Rubicon and subjected the Plan—one way or another—to all of ERISA’s 

provisions, including both Title I and the plan termination provisions of Title IV, and generally 

parallel requirements imposed upon such plans by the Internal Revenue Code (the “Code”) in order 

                                                 
8   The oath under which Plaintiff signed and filed the 2017 Form 5500 is comprehensive, and 
reads as follows: “Under penalties of perjury and other penalties set forth in the instructions, I 
declare that I have examined this return/report, including accompanying schedules, statements and 
attachments, as well as the electronic version of this return/report, and to the best of my knowledge 
and belief, it is true, correct, and complete.”  Ex. 2 at 1 (emphasis added.)  As noted above, the 
Church Plan Election is an attachment to the 2017 Form 5500.  Ex. 2 at 57. 
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to be treated as tax-qualified and tax-favored plans.  It was not a step Plaintiff could have taken 

lightly, and one he doubtlessly did not take lightly, because there is no going back—not for him, 

not for the Plan, not for the Plan’s participants and beneficiaries, and not for the regulatory agencies 

involved, including the PBGC.  More important, and perhaps more relevant, such an election (so 

long as properly made) is not subject to review and approval by any of the federal agencies 

involved. 

When Congress enacted ERISA in 1974, it made special provision for so-called “church 

plans”—generally, employee benefit plans established and maintained by a church, or by a 

convention or association of churches, for its (or their) employees, which satisfy several 

conditions, limitations and exceptions.  The exact conditions, limitations and exceptions were, and 

are, set forth in both ERISA § 3(33) (codified at 29 U.S.C. § 1002(33)) and in Code § 414(e) 

(codified at 26 U.S.C. § 414(e)) because most nongovernmental employee benefit plans of this 

type—traditional pension plans—are subject to extensive dual regulation under both the federal 

benefits laws (ERISA) and the Code’s tax-favored, tax-qualified plan rules.  The differences 

between how most traditional pension plans are regulated under ERISA and the Code, and how 

traditional pension plans which are church plans are regulated, are substantial and affect not only 

the plan itself but also the plan’s sponsoring organization(s), the plan’s fiduciaries, and the 

individuals who are covered by the plan’s provisions.9  Most church plans avoid these additional 

                                                 
9 See, e.g., ERISA §§ 4(b)(2), 201 (participation and vesting), 301(a) (coverage), 401(a) (fiduciary 
responsibility), 502 (remedies, and federal court jurisdiction), and 514 (federal preemption of 
substantially all state laws); and Code §§ 401(a) flush language, 410(c)(1)(B) (participation), 
411(e)(1)(B) (vesting), 412(h)(4) (funding), 4971 (excise tax penalties for failure to make 
minimum required contributions) and 4975(g)(3) (prohibited transactions, and related excise 
taxes).  See also IRS Announcement 82-146 (church plans are not required to file annual reports). 
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requirements, and are free to do so.10 

While those conditions, and the differences between “regular” benefit plans and church 

plans, have changed in several important respects over the decades, one aspect has remained 

constant.  If a church, or a convention or association of churches, has been willing to subject its 

church plan to all of the rigors, and the protections, of ERISA (and the related, additional tax-

qualified plan requirements found in the Code), it can make and file a simple written election 

which causes ERISA and the Code to apply to the church plan with full force and effect as though 

the plan was not (and never was) a “church plan.”  Congress put the election requirements in Code 

§ 410(d), and they are both brief and straightforward: 

(d)  Election By Church To Have Participation, Vesting, 
Funding, Etc., Provisions Apply 

(1) In General 

If the church or convention or association of churches which 
maintains any church plan makes an election under this 
subsection (in such form and manner as the Secretary may 
by regulations prescribe), then the provisions of this title 
relating to participation, vesting, funding, etc. (as in effect 
from time to time) shall apply to such church plan as if such 
provisions did not contain an exclusion for church plans. 

(2) Election Irrevocable 

An election under this subsection with respect to any church 
plan shall be binding with respect to such plan and, once 
made, shall be irrevocable. 

26 U.S.C. § 410(d).  Corresponding Treasury Department regulations both reiterate key portions 

of the statute and explain how the election is to be made.  Treas. Reg. § 1.410(d)-1; found at 26 

C.F.R. §1.410(d)-1, et seq. 

Here, Plaintiff, in his capacity as Plan Administrator, made and filed the Church Plan 

                                                 
10 Generally, church plans do not have to comply with ERISA.  Advocate Health Care Network v. 
Stapleton, 198 L. Ed.2d 96, 137 S. Ct. 1652 (2017). 
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Election in one of the ways specifically prescribed in the relevant federal tax regulations:  he 

appended it to a Form 5500 filing (here, the 2017 Form 5500) and indicated it would be effective 

for the first Plan year commencing after August 17, 2017, as required by Treas. Reg. § 1.410(d)-

1(c)(5). 

The implications of Plaintiff’s Church Plan Election are far-reaching, self-executing, and 

create a dealt hand for (among others) the PBGC.  As the Treasury regulations make clear, the 

plan’s Administrator may make the election as a right.  Neither the PBGC, the IRS, nor any other 

agency is permitted to second guess or challenge a validly-made election.  Nor may they reject 

such an election, other than possibly on the grounds that the plan is not then a church plan or that 

the Administrator somehow is not a properly-qualified, or legitimately-appointed, 

“Administrator.”  In either circumstance, though, the rejection itself would have to be predicated 

on a determination that the plan was already subject to ERISA by failing to satisfy the criteria for 

being a “church plan.”  While several routes appear possible here, all lead to the same conclusion:  

the Plan is irrevocably subject to ERISA. 

Also, by making this filing, Plaintiff makes two significant admissions.  First he has 

explicitly admitted, formally and under oath, that the Plan presently is (and forever will continue 

to be) an ERISA plan and therefore is subject to the full panoply of ERISA requirements, including 

the plan termination insurance program administered by the PBGC, and ERISA’s exacting 

fiduciary standards.  Second, he has also—at least implicitly—admitted that the Plan’s ability (or, 

inability) to satisfy all the conditions imposed upon church plans by ERISA § 3(33) and Code 

§ 414(e) was far from being clear-cut.  Why?  Because if the Plan’s alleged ineligibilities to be a 

“church plan” were so obvious, there would be no reason for Plaintiff—and indeed, no ability for 

Plaintiff—to make and file a Church Plan Election under an oath attesting that it is “true, correct, 
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and complete.”  Ex. 2 at 1. 

At a minimum, Plaintiff’s decision to make and file the Church Plan Election stands as 

formal recognition by Plaintiff that there were credible reasons to believe that the Plan was a 

church plan as late as April 15, 2019, the date Plaintiff made the Church Plan Election.  That has 

important implications for this litigation and substantially bolsters several arguments that Angell 

and the Prospect Defendants have made in their respective motion to dismiss. 

B. Even If the Plan is Not a Church Plan, ERISA Applies – Just Earlier. 

Plaintiff has argued in this litigation that the Plan has not met the requirements to be a 

church plan for several years—possibly, as early as 2009.  Indeed, Plaintiff has purported to make 

his Church Plan Election “without prejudice to the position taken by the Plan Administrator in the 

[instant] litigation . . . that the Plan ceased to qualify as a Church Plan (and became subject to 

ERISA) on or prior to the Effective Date [of the Church Plan Election], possibly as of 2009 or 

earlier,” Ex. 1 at § 3, without bothering to square the oath he has just made in the 2017 Form 5500 

with the one his attorneys made, at least implicitly, under FRCP 11(b) when filing the FAC and 

several other papers with the Court. 

Even if the Plan failed to qualify as a church plan prior to the effective date of the Church 

Plan Election, the Plan nonetheless is, and has been, subject to ERISA and to the PBGC guarantees 

provided by ERISA Title IV not later than April 15, 2019, and under those circumstances at least 

arguably was subject to those provisions at an earlier point in time, such as July 1, 2018. 

C. Plaintiff’s Church Plan Election Destroys Plaintiff’s Fraud and Misrepresentation 
Claims Against All Defendants. 

Notwithstanding Plaintiff’s contention, made in his Church Plan Election, that the election 

was being made without prejudice to the position(s) that Plaintiff has been taking in this litigation, 

Plaintiff’s decision to now make and file an election with the DOL and the IRS in accordance with 
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Code § 410(d) constitutes a significant admission on his part. 

If the Plan’s “church plan” deficiencies were so significant, and so open and conspicuous, 

as Plaintiff has repeatedly contended, there would be no reason for Plaintiff to make and file his 

Church Plan Election.  Yet that is what Plaintiff has now done, after having been put in charge of 

the Plan and its records, after having conducted an exhaustive, two year-long court-approved (and 

Plan paid for) investigation into the Plan’s finances, history and organization, and after having 

repeatedly met with the PBGC in an effort to clarify the Plan’s status.  Simply, if Plaintiff cannot 

find and identify the Plan’s “church plan” problem(s) after such a searching process, how could 

have any of the Joint Defendants possibly known in 2014, or even at late as in 2017, that the Plan 

was being “falsely” (or even improperly) being described or depicted as a “church plan”? 

A complaint must adequately allege the scienter elements of a fraud by “set[ting] forth 

specific facts that make it reasonable to believe that defendant knew that a statement was materially 

false or misleading.”  North Am. Catholic Educ. Programming, Inc. v. Cardinale, 567 F.3d 8, 13 

(1st Cir. 2009) (quoting Greenstone v. Cambex Corp., 975 F.2d 22, 25 (1st Cir. 1992)); Schatz v. 

Republican State Leadership Comm., 669 F.3d 50, 58 (1st Cir. 2012) (dismissing case for failure 

to sufficiently plead requisite states of mind under the more robust FRCP 12(b)(6) standard 

articulated by the Supreme Court in Ashcroft v. Iqbal, 556 U.S. 662 (2009)); see also Mayfield v. 

Nat’l Ass’n of Stock Car Auto Racing, Inc., 674 F.3d 369, 377-78 (4th Cir. 2012) (“the complaint’s 

allegation that the defendants’ statements ‘were known by [them] to be false at the time they were 

made,’ is entirely insufficient . . . This kind of conclusory allegation—a mere recitation of the legal 

standard—is precisely the sort of allegations that Twombly and Iqbal rejected”). 

The Church Plan Election makes it clear that none of the Joint Defendants could have had 

such knowledge.  Plaintiff is a lawyer, charged with administration of the Plan, who has himself 
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retained special outside counsel with expertise in ERISA and in dealing with the PBGC.  In his 

capacity as Receiver, he has had the authority to conduct extensive discovery and has done so.  

The Plan’s church plan status has vitally important implications for the administration for which 

he is responsible.  If, to this day, Plaintiff does not know whether the Plan is a church plan, he 

cannot now credibly contend that one or more of the Joint Defendants knew, or should have known, 

perhaps as long as a decade ago, that the Plan did not satisfy all relevant church plan requirements.  

And if such Defendants did not know (and could not have discerned) that the Plan somehow was 

not a church plan, they could not have conspired to falsely claim that it was a church plan.  This 

certainly is true of Angell. 

Plaintiff’s fraud claims against the Prospect Defendants are even more attenuated, and 

more likely to wither under scrutiny in light of Plaintiff’s recent admission.  It bears remembering 

that the Prospect Defendants were incapable of assuming and maintaining a church plan because 

all were (and remain) secular organizations.  It also bears remembering that the Prospect 

Defendants had no direct access to the Plan’s records, had far less access to records than Plaintiff 

has had (along with less time to consider what had been provided by the sellers), and could only 

rely on the clear and un-caveated representations and warranties being made to them by CCCB 

and the other settling co-defendants—as part of a purchase of business assets and in regard to an 

obligation the Prospect Defendants were not assuming and reasonably believed they could not 

lawfully assume—that the Plan was then a non-electing church plan.  Simply, if Plaintiff could not 

find clear evidence of a church plan “problem” after 18 to 24 months of searching and consulting 

with both its legal counsel and the PBGC, it is logical to infer that the Prospect Defendants could 

not have possibly picked up on any inconsistencies or irregularities in 2014, while it and its counsel 

were conducting due diligence based on the documents that CCCB chose to provide to them. 
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II. Plan Participants and Beneficiaries Now Clearly Are Protected by ERISA’s Plan 
Termination Provisions, One Way or The Other. 

A. The PBGC’s Guaranty Obligations, If Triggered by a Plan Termination, Are 
Substantial, Unavoidable and Undeniable by the PBGC. 

The PBGC is required by statute to guarantee nonforfeitable benefits under all single 

employer “employee pension benefit plans” that are subject to the minimum funding requirements 

under the Code and terminate at a time when Title IV of ERISA applies to them.  ERISA 

§§ 4021(a) and 4022(a) make those requirements clear.  The exact scope of the PBGC’s guarantee 

obligations are set forth in ERISA § 4022.11 

Here, the Plan has been in effect at least since July 1, 1965—almost 55 years, according to 

the 2017 Form 5500, Ex. 2 at 1, and has been completely frozen since June 19, 2014, Ex. 2 at 44 

(note 3 to audited financial statements, appended to 2017 Form 5500 filing).  The fact that the 

Plan’s participants and beneficiaries’ benefits are now fully protected by the PBGC under ERISA 

§ 4022(a) because of Plaintiff’s Church Plan Election no doubt helps to explain why neither 

Plaintiff nor the Plan’s participants have been heard to argue that those benefits would not be fully 

guaranteed and protected.  

                                                 
11 Generally, these provisions require the PBGC to guarantee all nonforfeitable benefits under a 
single employer plan which terminates at a time the plan is subject to its insurance provisions, 
subject to certain limitations not applicable to a plan that has been in effect 60 months or more 
(here, since 1965).  See ERISA §§ 4022(b)(1) and (b)(7) (describing limitations placed on benefits 
“provided by a plan which has been in effect for less than 60 months” at the time of plan 
termination (and to any benefit increases under a plan amendment made or made effective within 
60 months before plan termination)); see also, e.g., Rettig v. PBGC, 744 F.2d 133 (D.C. Cir. 1984) 
and Peich v. PBGC, 744 F.2d 156 (D.C. Cir. 1984) (invalidating original PBGC regulations to 
ERISA § 4022(b), pertaining to the phase-in of PBGC guarantees, on grounds that compliance 
with ERISA’s vesting requirement could not be considered a “Benefit Increase”); and PBGC Reg. 
§§ 2609.2, 2609.5 and 2609.6 publ. in 41 Fed. Reg. 6194 (Feb. 11, 1976) (defining, treating as a 
“Benefit Increase” subject to the five (5) year phase-in rule only those “benefit[s] arising from the 
adoption of a new plan” and those benefits created or enhanced by plan amendment or as the result 
of vesting).     
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B. Plaintiff’s Claims of Imminent PBGC Insolvency are Disingenuous 

Plaintiffs claim that the PBGC is on the verge of insolvency and that its guarantee is 

therefore worthless.  Yet, as a Plan fiduciary, Del Sesto chose to pay $1.6 million in Plan assets to 

the PBGC, as a premium, to obtain those very protections.  See Ex. 5 at 2.  This, itself, speaks 

volumes.  Del Sesto did not have to make the Church Plan Election (it is, after all, an “election”), 

and if the Plan indeed was a church plan as recently as April 15, 2019, Plaintiff could have used 

that $1.6 million to pay Plan participants’ benefits.  Plaintiff’s protestations that PBGC’s 

guarantees are worthless thus simply do not hold up.  As for Plaintiff’s suggestion that the dire 

condition of the PBGC’s multiemployer trust fund has left the PBGC incapable of responding to 

a termination of the Plan, it simply is an attempt to mislead.  See espec. Plaintiffs’ Memo. In Reply 

to Obj. Filed By Prospect Defendants to Joint Motion for Settlement, ECF No. 83 at 30 (implying 

that the PBGC’s seriously endangered multiemployer plan fund could pull down the PBGC’s 

single employer plan fund). 

In fact, and as a matter of federal law, the United States Treasury is required to keep the 

funds separate from each other.  See ERISA § 4005(a) (codified at 29 U.S.C. § 1305(a), directing 

the Treasury Department to establish and maintain separate trust funds).  It is beyond contention 

that the PBGC’s single-employer pension plan guarantee funds (described in 29 U.S.C. § 1322) 

are kept separate by the United States Treasury from the multiemployer pension plan guarantee 

funds (described in 29 U.S.C. § 1322a), and that the PBGC pays the different guarantees from the 

different funds. 

Indeed, in the PBGC’s 2018 Annual Report, which was released November 18, 2018 and 

covers its most recent fiscal year ending September 30, 2018 (the “2018 Annual Report”), the 

PBGC indicated that its financial condition had greatly improved, and that in particular its single-

employer insurance program (the one covering the Plan, now that the Plan is conclusively subject 

Case 1:18-cv-00328-WES-LDA   Document 127   Filed 06/14/19   Page 23 of 35 PageID #: 6053



 

17 

to ERISA) had assets of $109.9 billion and liabilities of $107.5 billion.12  The fact that the relevant 

PBGC plan termination fund—the one which now covers the Plan—currently has a $2.4 billion 

surplus, not a deficit, means it hardly is “at risk,” as Plaintiff recently contended based on, inter 

alia, a Governmental Accounting Office (“GAO”) report from more than 15 years earlier.  See 

ECF No. 83 at 30-31.  The PBGC is certainly capable of fully honoring its obligations under 

ERISA Title IV to all of the approximately 5,000 terminated single employer plans currently under 

its control—and to the Plan’s participants and beneficiaries, should it come to that. 

C. The PBGC’s Substantial Title IV Obligations Make It the Real Party In Interest. 

Now that there no longer can be any serious dispute as to whether the Plan is subject to 

ERISA, (only, when), and now that it is clear that the Plan is subject to the plan termination 

provisions of ERISA Title IV, the PBGC’s posture in this dispute (and its conspicuous absence 

from this litigation, despite its having been meeting and corresponding with Plaintiff for more than 

a year) deserves to be much better understood.  That is particularly true now that Plaintiff has paid 

almost $1.6 million in Plan’s assets to the PBGC for coverage which Plaintiff would like this Court 

to believe is worthless. 

Plaintiff’s insistence that the PBGC’s role in this litigation is speculative is pure, 

unadulterated bunk.  And Plaintiff’s contention that the PBGC provides a collateral source of funds 

to the Plan and its participants and beneficiaries if the Plan at some point were to terminate while 

underfunded, see ECF No. 83 at 40-44, could not be further from the truth.  In reality, because the 

PBGC guarantees the Plan participants’ pensions, any dollars Plaintiff is able to collect from one 

or more of the Joint Defendants will directly benefit the PBGC, not the Plan’s participants.  There 

are two reasons for this. 

                                                 
12 See 2018 Annual Report, at p. 28.  The 2018 Annual Report can be found on the PBGC’s website 
at https://www.pbgc.gov/sites/default/files/pbgc-annual-report-2018.pdf. 
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First and foremost, when an underfunded pension plan terminates or is terminated under 

ERISA Title IV, the PBGC assumes the plan’s obligations—and takes over the plan’s remaining 

assets.  The flush language found at the end of ERISA § 4042(a) (codified at 29 U.S.C. § 1342(a)) 

spells out this process: 

The [PBGC] shall as soon as practicable institute proceedings 
under this section to terminate a single-employer plan whenever the 
[PBGC] determines that the plan does not have assets available to 
pay benefits which are currently due under the terms of the plan  
.  .  .  Notwithstanding any other provision of this subchapter, the 
[PBGC] is authorized to pool assets of terminated plans for 
purposes of administration, investment, payment of liabilities of all 
such terminated plans, and such other purposes as it determines to 
be appropriate in the administration of this subchapter. 

29 U.S.C. § 1342(a) (emphasis added). 

The PBGC effects this seizure of plan assets in two steps.  In step one, the PBGC causes 

itself to be appointed the underfunded plan’s trustee, in accordance with ERISA § 4042(b)(1) 

(codified at 29 U.S.C. §1342(b)(1)).  Indeed, at last report,13 the PBGC was the self-appointed 

trustee of 4,837 terminated pension plans, at least a few of which appear to be terminated plans 

previously maintained by religious-affiliated hospitals.14  Then, in step two, the PBGC invokes 

ERISA § 4042(d)(1)(A)(ii) (codified at 29 U.S.C. §1342(d)(1)(A)(ii)) to take over the terminating 

plan’s remaining assets.  See ERISA § 4042(d)(1)(A)(ii) (“A trustee appointed under subsection 

(b) shall have the power . . . (ii) to require the transfer of all (or any part) of the assets and records 

of the plan to himself as trustee . . .”).  Thereafter, the PBGC relies on the last sentence in ERISA 

§ 4042(a) (quoted and emphasized, above) to pool the assets of all the plans in its control, which 

                                                 
13 The published list can be found at https://catalog.data.gov/dataset/single-employer-plans-
trusteed-by-the-pbgc (“PBGC-Trusteed Plans List”).  The latest list is as of October 29, 2018, 
following the close of the PBGC’s most recent fiscal year – a year in which its single employer 
plan termination program reported a $2.4 billion surplus.  See Part II.B, infra. 
14 See e.g., St. Joseph Hospital Retirement Plan of Alton, IL (#2195 on the PBGC’s list); and 
Sacred Heart Hospital of Norristown, PA (#2299 on the PBGC’s list). 
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it reportedly uses on an undivided basis to pay all guaranteed benefits. 

It is not possible to view the PBGC as a potential source of funds, rather than the 

government agency that simply spirits them away if and when an underfunded plan terminates or 

is terminated.  However, the collateral source doctrine—a common law doctrine—is also 

inapplicable for another reason:  it is specifically preempted by ERISA, according to controlling 

First Circuit precedent.  In LaRocca v. Borden, Inc., 276 F.3d 22, 30 (1st Cir. 2002), the First 

Circuit Court of Appeals squarely rejected the collateral source rule, on the grounds that as a state 

common law doctrine it was completely preempted by ERISA.  There, the court was concerned 

that the doctrine would alter the coordination of benefit provisions of an ERISA plan, and thus 

interfere with ERISA’s carefully integrated civil enforcement provisions.  As the First Circuit in 

LaRocca explained: 

The collateral source rule has traditionally provided “that benefits 
received by the plaintiff from a source collateral to the defendant 
may not be used to reduce that defendant’s liability for damages.”  
Lussier v. Runyon, 50 F. 3d 1103, 1107 (1st Cir. 1995) (quoting 1 
Dan B. Dobbs, Law of Remedies § 3.8(1), at 372-73 (2d ed. 1993))  
. . . However, ERISA preempts state legislation designed to limit 
plans’ subrogation and coordination of benefits provisions.  See 
FMC Corp. v. Holliday, 498 U.S. 52 (1990); Travitz v. Northeast 
Dept. ILGWU Health and Welfare Fund, 13 F.3d 704 (3d Cir. 1994).  
Such preemption applies a fortiori to state common law doctrines 
(like the collateral source rule) which purportedly alter the benefit 
limitation provisions of a plan.  See Pilot Life Ins. Co. v. Dedeaux, 
481 U.S. 41, 52-57 (1987) (precluding both state claims to recover 
benefits under an ERISA plan and state claims to recover 
compensation for harms suffered because of improper denial of such 
benefits). 

LaRocca, 276 F.3d at 30 (emphasis added).  LaRocca remains good law.  See e.g., Cook v. CTC 

Communications Corp., 2007 WL 3340810, *1 (D. N.H. Nov. 5, 2007) (explaining LaRocca, in 

the context of ERISA preemption); Cavanaugh v. Northern New England Benefit Trust, 2012 WL 

5863615, *1-2 (D. N.H. Nov. 19, 2012). 
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Plaintiff has broadly asserted that the collateral source rule applies in the ERISA context, 

and that the PBGC might be a collateral source of funds in the future.  See ECF No. 83 at 40-44 

(quoting, inter alia, Beta Group, Inc. v. Steiker, Greenaple, & Croscut, P.C., 2018 WL 461097, 

*3 (D.R.I. Jan. 18, 2018)).  But Steiker, Greenapple failed to address or even acknowledge 

controlling First Circuit precedent (in the form of LaRocca), and thus appears to have been 

incorrectly decided. 

A further key point deserves to be made here.  Because the PBGC has to fully guarantee 

all of the Plan participants’ benefits, the PBGC is the real party in interest in this litigation.  As 

explained above, the amount the PBGC is required to pay, if it takes over an underfunded pension 

plan subject to Title IV of ERISA, consists of the difference between the plan assets the PBGC 

commandeers (discussed above) and the plan liabilities that the PBGC is required to assume and 

guarantee under ERISA § 4022 (codified at 29 U.S.C. §1322).  As such, every dollar Plaintiff is 

able to collect from any of the Defendants inures to the PBGC’s benefit, and likely only to the 

PBGC’s benefit, and not to the Plan participants’ and beneficiaries’ benefit. 

As the Supreme Court observed in United States ex rel. Eisenstein v. City of New York, 556 

U.S. 928 (2009): 

The phrase, “real party in interest,” is a term of art utilized in federal 
law to refer to an actor with a substantive right whose interests may 
be represented in litigation by another.  See, e.g., Fed. Rule Civ. 
Proc. 17(a); see also Cts. Crim. App. Rule Prac. & Proc. 20(b), 44 
M. J. LXXII (1996) (“When an accused has not been named as a 
party, the accused . . . shall be designated as the real party in 
interest”); Black’s Law Dictionary, supra, at 1154 (defining a “real 
party in interest” as “[a] person entitled under the substantive law to 
enforce the right sued upon and who generally . . . benefits from the 
action’s final outcome”). 

Eisenstein, 556 U.S. 928, at 934-35.  The PBGC’s May 15, 2019 letter to Del Sesto, see Ex. 4, 

where the PBGC explicitly asserts that it is perfectly capable—as the self-appointed trustee of the 
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Plan, were the Plan to terminate or be terminated and pass into the PBGC’s hands—of asserting 

any of the claims Plaintiff is now asserting, fits the Black’s Law Dictionary definition (quoted in 

Eisenstein, above), to a “T.” 

Indeed, the PBGC’s economic interest in this litigation—as the federal agency that 

provides plan termination insurance (and related benefit guarantees)—is so substantial that the 

PBGC should be a party to this litigation, to prevent the risk of inconsistent outcomes as to the 

interpretation and enforcement of the relevant ERISA Title IV provisions.  In any event, given Del 

Sesto’s role here as Plan Administrator, when the PBGC does inevitably step in and get itself 

appointed Plan trustee, it almost certainly will be held bound (as then-Plan trustee) by whatever 

outcome Plaintiff does, or doesn’t, achieve in this litigation, despite its having elected (at least, for 

now) to be a nonparty.15 

D. Plaintiff’s Lawsuit, Which Would Bail Out the PBGC, Undercuts Its “Appropriate 
Equitable Relief” Claims—Including Its Successor Liability Claims. 

When the Court considers the fact that the Prospect Defendants have been sued under 

ERISA for “appropriate equitable relief” under ERISA § 502(a)(3), despite their not being Plan 

fiduciaries or even parties-in-interest, see ERISA § 3(14) (29 U.S.C. § 1002(14)), the fact that the 

real beneficiary of those claims would be the PBGC changes everything.  It would be hardly 

“appropriate” to pursue private entities that are strangers to the Plan for “appropriate equitable 

relief” (as ERISA § 502(a)(3) requires), when the direct beneficiary of that relief not only would 

be a nonparty, but would also be a federal government agency that is being paid millions in 

                                                 
15 In Taylor v. Sturgell, 553 U.S. 880 (2008), the Supreme Court abolished the doctrine of virtual 
representation on Due Process grounds, but recognized six exceptions where a nonparty (here, the 
PBGC as a possible—and we submit, inevitable—successor Plan trustee) could and should be held 
bound by the outcome(s), at least to the extent it steps in as a successor trustee and attempts to 
assert, e.g., successor liability, breach of duty or similar claims (precisely what the PBGC has 
indicated in its May 15, 2019, letter to Plaintiff, see Ex. 4).   
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premiums to provide the benefit guarantees it is required by statute to provide under ERISA 

Title IV.  

There thus simply can be no appropriate equitable relief capable of being obtained from 

the Prospect Defendants (or, we submit, any of the other non-fiduciary defendants being pursued 

under ERISA § 502(a)(3)), in light of the fact that the Prospect Defendants had no part in the Plan 

reaching its current status and the real party in interest—the PBGC—currently has chosen to not 

intervene in the litigation. 

III. Plaintiff Could End This Litigation Now by Filing For a Distress Termination of the 
Plan.  

A. The Criteria for a Distress Termination Have Been Met Since Plaintiff Took 
Control of the Plan. 

The parties have debated, vigorously and at length, whether the PBGC is required to step 

in and terminate the Plan, or whether it simply has the discretion to step in and terminate the Plan.  

In fact, the PBGC in several instances has discretion to step in and terminate the Plan under ERISA 

§ 4042(a) if one of the four predicate events or conditions described in the statute has been satisfied 

(and one already been satisfied16), but in at least one circumstance the PBGC has an obligation to 

do:  if and when the Plan has become insolvent.  A specific sentence in ERISA § 4042(a)’s flush 

language leaves no room for doubt: 

The [PBGC] shall as soon as practicable institute proceedings under 
this section to terminate a single-employer plan whenever the 
[PBGC] determines that the plan does not have assets available to 
pay benefits which are currently due under the terms of the plan. 

                                                 
16   The Plan already has run afoul of ERISA § 4042(a)(1) (codified at 29 U.S.C. §1342(a)(1)), the 
requirement that the plan’s sponsor comply with the annual funding requirements (now, known as 
the “minimum required contributions”).  Since Del Sesto has now identified himself as the Plan’s 
sponsor, in the 2017 Form 5500, see Ex. 2 at 1), he also has placed himself at risk of being pursued 
by the IRS, personally, for excise taxes under Code §§ 4971(a) and (b) each year the accumulated 
minimum required contributions fail to get paid and the Plan continues in effect.   
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29 U.S.C. § 1342(a). 

Plaintiff Del Sesto, in his capacity as the Plan’s Administrator, could also force the PBGC’s 

hand by filing a Form 600 to have the Plan terminated and turned over to the PBGC in a distress 

termination, under ERISA § 4041(c) [29 U.S.C. § 1341(c)].  Now that the Plan clearly is subject 

to ERISA, and in particular to ERISA Title IV (however that came to occur), there is no reason 

why Plaintiff should not take the next step, and force a distress termination of the Plan in 

accordance with ERISA § 4041(c), thereby forcing the PBGC’s hand—now—particularly since 

the PBGC has made plain in its letter to him dated May 15, 2019 that it is fully capable of doing 

anything and everything he currently is doing.    Indeed, by making clear that the Plan is subject 

also to ERISA’s funding requirements (and parallel Code requirements, including the Code’s 

excise tax rules), there also is a growing financial reason for Plaintiff to do so. 

Certainly, all the relevant requirements found in ERISA § 4041(c) can easily be met over 

the course of no more than 180 days.  The requirements are spelled out in the statute and generally 

consist of notifying the Plan’s participants and beneficiaries 60 days in advance, and providing the 

PBGC with certain documents and showings: 

(C) DISTRESS TERMINATION OF SINGLE-EMPLOYER PLANS 

(1) IN GENERAL A SINGLE-EMPLOYER PLAN MAY TERMINATE 

UNDER A DISTRESS TERMINATION ONLY IF— 

(A) the plan administrator provides the 60-day advance 
notice of intent to terminate to affected parties required under 
subsection (a)(2), 

(B) the requirements of subparagraph (A) of paragraph (2) 
are met, and 

(C) the [PBGC] determines that the requirements of 
subparagraphs (B) and (D) of paragraph (2) are met. 

29 U.S.C. §1341(c). 
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As for meeting the “requirements of paragraphs (A) of paragraph (2),” Plaintiff simply 

would have to provide the PBGC with various financial and actuarial information regarding the 

Plan, and information regarding its participants and beneficiaries, virtually all of which he already 

appears to have assembled in order to support the Form 5500 filing he made on April 15, 2019 

covering the Plan’s 2017 plan year.  See ERISA § 4041(c)(2)(A) (codified at 29 U.S.C. 

§ 1341(c)(2)(A)). 

And as for putting the PBGC in a position to determine whether the “requirements of 

subparagraphs (B) and (D) of paragraph (2)” have been met (as required by ERISA 

§ 4041(c)(1)(C)), Plaintiff already is well-positioned to take care of those requirements, too.  

Subparagraph (D) simply involves showing the PBGC that Plaintiff is in a position to provide to 

the Plan’s stakeholders the same information that Plaintiff would be providing to the PBGC under 

Section 4041(c)(2)(A), see ERISA § 4041(c)(2)(D) (codified at 29 U.S.C. § 1341(c)(2)(D)).  For 

its part, subparagraph (B) simply involves demonstrating to the PBGC that the Plan’s contributing 

sponsors (CCCB, et al.) are in bankruptcy (or a similar process under state law, such as a 

receivership) or are in the process of being liquidated.  See ERISA §4041(c)(2)(B), at (i) and (ii) 

(codified at 29 U.S.C. §1341(c)(2)(B)(i), (ii)).  Indeed, Plaintiff could have satisfied one of 

subparagraph (B)’s more lenient requirements—showing that the Plan’s then-sponsors such as 

CCCB were struggling under the Plan’s weight solely as a result of a sudden decline in their 

respective workforces—years ago, when he first was appointed its Administrator.  See ERISA 

§4041(c)(2)(B)(iii) (codified at 29 U.S.C. §1341(c)(2)(B)(iii)). 

Simply, Plaintiff could have acted more than a year ago, and could easily act in the next 

180 days to force the PBGC’s hand by taking steps to file for a distress termination of the Plan, 

starting with notifying the Plan’s participants and beneficiaries and by filing Form 600 (and related 
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forms and materials with the PBGC) as soon as possible. 

B. The PBGC Cannot Avoid Taking Over the Plan, If the Distress Termination 
Criteria Are Met—And They Are. 

Indeed, if Plaintiff chooses to force the PBGC’s hand, by filing for a distress termination 

of the Plan, the PBGC will have no choice other than to follow the dictates of that statute, which 

are non-discretionary.  ERISA § 4041(c)(2)(C) (codified at 29 U.S.C. §1341(c)(2)(C)), makes that 

quite clear: 

(C) NOTIFICATION OF DETERMINATIONS BY THE CORPORATION 

THE [PBGC] SHALL NOTIFY THE PLAN ADMINISTRATOR AS SOON AS 

PRACTICABLE OF ITS DETERMINATIONS MADE PURSUANT TO 

SUBPARAGRAPH (B). 

29 U.S.C. §1341(c)(2)(C).  And here, all of the requirements have been, are being, or easily can 

be, met.   

C. There is No Basis for Imposing Successor Liability On the Prospect Defendants 
In Light of Plaintiff’s Church Plan Election. 

Plaintiff’s decision to now make and file a Church Plan Election casts his successor liability 

claims against the Prospect Defendants, however configured, in an entirely new light, for if the 

Plan either was a church plan in 2014 or its status as a church plan was at least colorable, there is 

no practical way the Prospect Defendants—as prospective purchasers at the time, weighing 

whether to purchase the business assets of the St. Joseph’s Hospital of Rhode Island and the Roger 

Williams Hospital but knowing that, as secular for-profit enterprises, they certainly could not 

assume and maintain a “church plan”—that there was any ERISA-based funding obligation, or 

any other ERISA-based liability, to be dealt with, or avoided.  Simply, the Prospect Defendants 

could not possibly have known that there were ERISA-based liabilities associated with the Plan if 

there was no reasonable way for them to discern that the Plan was subject to ERISA at that time. 

Because it is fundamental to imposing ERISA-based successor liability, under the 
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formulation now being selectively embraced by a handful of other federal circuits, that the 

purchasing organization be shown to have been aware of the liability at the time of purchase, see 

e.g.,  Indiana Electrical Workers Pension Benefit Fund v. ManWeb Servs., Inc., 884 F.3d 770, 776 

(7th Cir. 2018) (applying successor liability in multiemployer pension plan withdrawal liability 

case) and Pension Benefit Guaranty Corporation v. Findlay Indust., Inc., 902 F.3d 596, 610 (6th 

Cir. 2018) (noting that the purported successor appears to have had extensive information about 

the company’s debts and pension funding), pet. for reh’g en banc denied, 2018 U.S. App. LEXIS 

31387 (6th Cir. Nov. 5, 2018), pet. for cert. sub nom. September Ends Co., et al., v. PBGC, ___ 

S. Ct ____ (2019), that lack of knowledge destroys Plaintiff’s ERISA-based successor liability 

claims against the Prospect Defendants, even if they could otherwise be held viable under ERISA’s 

“appropriate equitable relief” statute, or under some sort of liability avoidance or other successor 

liability theory capable of being asserted under, see e.g., ERISA § 4069 (codified at 29 U.S.C. § 

1369).  See FAC ¶¶ 515-18, 519-24, 525-27, 528-30 (pleading facts supporting such claims, if 

asserted as ERISA claims).  

CONCLUSION 

The Church Plan Election constitutes an admission by Plaintiff that the Plan might or might 

not be a church plan, while simultaneously ensuring that, either way, the Plan is covered by the 

PBGC.  Given this admission, the Joint Defendants could not have been at fault under any 

Plaintiffs’ theories for any position they took or didn’t take with respect to whether the Plan was a 

church plan, or whether it was or wasn’t covered by ERISA, or for not taking steps to fund the 

Plan under ERISA’s funding rules. 
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PROSPECT MEDICAL HOLDINGS, INC. and 
PROSPECT EAST HOLDINGS, INC. 
By their attorneys, 
 
/s/ Ekwan E. Rhow, Esq. 
/s/ Thomas V. Reichert, Esq.   
Ekwan E. Rhow, Esq., Pro Hac Vice 
Thomas V. Reichert, Esq., Pro Hac Vice 
BIRD, MARELLA, BOXER, WOLPERT, NESSIM 
DROOKS, LINCENBERG & RHOW, P.C. 
1875 Century Park East, 23rd Floor 
Los Angeles, California 90067-2561  
T:  310-201-2100 
erhow@birdmarella.com 
 
/s/ Preston W. Halperin, Esq. 
/s/ Dean J. Wagner, Esq. 
/s/ Christopher J. Fragomeni, Esq.  
Preston W. Halperin, Esq. (#5555) 
Dean J. Wagner, Esq. (#5426) 
Christopher J. Fragomeni, Esq. (#9476) 
SHECHTMAN HALPERIN SAVAGE, LLP 
1080 Main Street 
Pawtucket, RI 02860 
T: 401-272-1400  
F: 401-272-1403  
phalperin@shslawfirm.com 
dwagner@shslawfirm.com 
cfragomeni@shslawfirm.com 
 
/s/ John J. McGowan, Esq.   
John J. McGowan, Esq., Pro Hac Vice 
BAKER & HOSTETLER LLP 
Key Tower 
127 Public Square, Suite 2000 
Cleveland, OH   44114 
T: 216-861-7475 
jmcgowan@bakerlaw.com   
 

  

Case 1:18-cv-00328-WES-LDA   Document 127   Filed 06/14/19   Page 34 of 35 PageID #: 6064



 

28 

PROSPECT CHARTERCARE, LLC, PROSPECT 
CHARTERCARE SJHSRI, AND PROSPECT 
CHARTERCARE RWMC, 
By their attorneys, 
 
/s/ W. Mark Russo    
W. Mark Russo (#3937) 
FERRUCCI RUSSO P.C. 
55 Pine Street, 4th Floor 
Providence, RI 02903 
T: 401-455-1000 
F: 401-455-7778 
mrusso@frlawri.com  
 
Joseph V. Cavanagh, III, Esq. (#6907)   
Joseph V. Cavanagh, Jr., Esq. (#1139)   
BLISH & CAVANAGH LLP     
30 Exchange Terrace      
Providence, RI 02903 
T: 401-831-8900 
F: 401-751-7542 
jvc3@blishcavlaw.com  
jvc@blishcavlaw.com  
 
THE ANGELL PENSION GROUP, INC. 
By its attorneys, 

/s/ Steven J. Boyajian    
Steven J. Boyajian (#7263) 
ROBINSON & COLE LLP 
One Financial Plaza, Suite 1430 
Providence, RI 02903 
T: 401-709-2200 
F: 401-709-3399 
sboyajian@rc.com  
 
/s/ David R. Godofsky    
/s/ Emily Seymour Costin   
David R. Godofsky, Esq., Pro Hac Vice 
Emily Seymour Costin, Esq., Pro Hac Vice 
ALSTON & BIRD LLP 
950 F Street, NW 
Washington, DC 20004 
T: 202-239-3300 
F: 202-239-3333 
david.godofsky@alston.com 
emily.costin@alston.com 
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Form 5500 – Attachment 
St. Joseph Health Services of Rhode Island Retirement Plan 
EIN/PN: 82-2871833 / 001 
 
 

Election Statement 
 
1. On behalf of the St. Joseph Health Services of Rhode Island Retirement Plan (the “Plan”), 

the Plan Administrator hereby makes an irrevocable election pursuant to section 410(d) of 
the Internal Revenue Code of 1986, as amended (the “410(d) Election”). The Plan 
historically claimed to be and was managed as a “Church Plan” within the meaning of 
section 414(e) of the Internal Revenue Code of 1986, as amended (the “Code”), and the 
Treasury Regulations issued thereunder. 

 
2. This 410(d) Election statement is submitted as an attachment to the first Form 5500 filed for 

the Plan, in accordance with the procedural requirements of section 1.410(d)-1(c) of the 
Treasury Regulations. This 410(d) Election shall be effective as to all Plan years beginning 
on or after August 17, 2017 (the “Effective Date”). As of and following the Effective Date, 
the Plan shall be administered in compliance with the Employee Retirement Income Security 
Act of 1974, as amended (“ERISA”), and the provisions of the Code that apply to “employee 
pension benefit plans” (as defined under section 3(2) of ERISA). 
 

3. This 410(d) Election is made without prejudice to the position taken by the Plan 
Administrator in the litigation styled Stephen Del Sesto, As Receiver and Administrator of the 
St. Joseph Health Services of Rhode Island Retirement Plan, et al., v. Prospect Chartercare, 
LLC, et al., Civil Action No. 1:18-cv-00328-WES-LDA, pending in the U.S. District Court 
for the District of Rhode Island, that the Plan ceased to qualify as a Church Plan (and became 
subject to ERISA) on or prior to the Effective Date, possibly as of 2009 or earlier. 
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