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UNITED STATE DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

STEPHEN DEL SESTO, AS RECEIVER AND :
ADMINISTRATOR OF THE ST. JOSEPH
HEALTH SERVICES OF RHODE ISLAND
RETIREMENT PLAN, ET AL.

Plaintiffs

V. ; C.A. No: 1:18-CV-00328-WES-LDA

PROSPECT CHARTERCARE, LLC, ET AL.

Defendants.

DECLARATION OF MAX WISTOW IN SUPPORT OF JOINT MOTION
FOR CLASS CERTIFICATION, APPOINTMENT OF CLASS COUNSEL,
AND PRELIMINARY SETTLEMENT APPROVAL, BY PLAINTIFFS AND
DEFENDANTS ST. JOSEPH HEALTH SERVICES OF RHODE ISLAND,

ROGER WILLIAMS HOSPITAL, AND CHARTERCARE COMMUNITY

BOARD AND PLAINTIFFS’ COUNSEL’S MOTION FOR ATTORNEYS’

FEES

Max Wistow, Esq. hereby declares and states as follows:

1. | am counsel, along with Stephen Sheehan and Benjamin Ledsham, for
Plaintiffs in the captioned matter, and submit this declaration in support of the Joint
Motion for Class Certification, Appointment of Class Counsel, and Preliminary
Settlement Approval, by Plaintiffs and Defendants St. Joseph Health Services of Rhode
Island (“SJHSRI”), Roger Williams Hospital (“RWH”), and CharterCARE Community
Board (“CCCB?”) (collectively the “Settling Defendants”) (all parties to the Proposed
Settlement are referred to collectively as the “Settling Parties”), and Plaintiffs’ Counsel's

Motion for Attorneys’ Fees.
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2. On August 16, 2017 Defendant SUHSRI petitioned (“the “Receivership
Petition”) the Rhode Island Superior Court to appoint a temporary receiver for the St.
Joseph Health Services of Rhode Island Retirement Plan (the “Plan”), in the case
captioned St. Joseph Health Services of Rhode Island, Inc. v. St. Josephs Health
Services of Rhode Island Retirement Plan, as amended, PC-2017-3856 (the
“Receivership Proceedings”). The Receivership Petition is attached hereto as
Exhibit 1.

3. The Receivership Petition alleged that the Plan was insolvent and sought
an immediate reduction in benefits of 40% for all Plan participants. Specifically, the
Receivership Petition sought the following relief:

(1) the Court appoint a Temporary Receiver forthwith and also appoint a
Permanent Receiver to take charge of the assets, affairs, estate, effects
and property of the Plan, (2) that the Temporary Receiver and Permanent
Receiver be authorized to continue to operate the Plan, (3) that the

request for appointment of a permanent receiver and for an immediate
40% uniform reduction in benefits be set for hearing thirty (30) days.

Exhibit 1 at 7.

4. On August 17, 2017 Attorney Stephen Del Sesto was appointed
Temporary Receiver of the Plan by the Superior Court. That order is attached hereto as
Exhibit 2. It set October 11, 2017 for a hearing on the request for appointment of a
permanent receiver and for an immediate reduction in benefits.

5. Immediately thereafter Attorney Del Sesto contacted my firm, Wistow,
Sheehan & Loveley, P.C. ("WSL"), and asked us to assist him in his duties as

Temporary Receiver. We agreed and began our duties on August 18, 2017.

T Without exhibits so as not to unnecessarily burden the record.
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6. On October 11, 2017, Attorney Del Sesto filed in the Receivership
Proceedings an Emergency Petition to Engage Legal Counsel, to which he attached the
retainer agreement (“WSL Retainer Agreement”) he negotiated with WSL. The
Emergency Petition with the WSL Retainer Agreement is attached hereto as Exhibit 3.
That Emergency Petition informed the Court that “following his appointment, the
Receiver determined that his fiduciary obligations to the Plan and its beneficiaries
include the need to conduct an investigation into the circumstances which resulted in
the Plan’s significant, and likely irreversible, financial distress,” and that “the Receiver
believes that assistance of special litigation counsel is warranted and necessary.”
Exhibit 3 {4 & 5.

7. In the Emergency Petition, Attorney Del Sesto advised the court as
follows:

WSL have indicated a willingness to assist the Receiver and, even without
the security of a formal engagement, have already spent substantial time
working with the Receiver to sort through and understand the complexities
of this matter. Based on the Receiver’s knowledge of WSL and the
significant value already brought to this matter in a relatively short period
of time, the Receiver believes that WSL’s experience, skill, knowledge and
assistance will bring a valuable benefit to the Estate and the beneficiaries
of the Plan. As a result, the Receiver requests that this Court authorize
him to retain WSL as special counsel to the Receiver for the purposes

outlined herein and in the attached, proposed engagement attached
hereto as Exhibit A.

Exhibit 3 q[ 5.

8. The Emergency Petition was heard preliminarily that same day, on
October 11, 2017, at a hearing attended by many Plan participants because the
Receiver was also expected to address whether he recommended a 40% cut of
benefits. The transcript of the hearing is attached hereto as Exhibit 4. During that

hearing, Attorney Del Sesto put on the record the terms of the WSL Retainer
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Agreement, consisting of hourly time charges of $375 during the investigation phase,
replaced by a contingent fee once claims were asserted, of 10% of the gross recovery if
a claim was resolved prior to suit, and 23.5% if the claim was resolved after suit. Exhibit
4 at 12-13. At the request of the Receiver, | put on the record at the hearing a
statement concerning the qualifications and experience of WSL. Exhibit 4 at 14-18. At
the hearing Judge Stern stated that in light of the short notice for the Emergency
Petition, it would be made available on both the Superior Court’s public portal and on
the Receiver’s web site, that opposition, if any, should be filed with the court within the
next five (5) days, and then he would issue his decision. Exhibit 4 at 18-19.

9. On October 17, 2017 Judge Stern’s order granting the Emergency Petition
was entered. The order is attached hereto as Exhibit 5. It states in pertinent part:

1. That for the reasons stated in the Receiver’s Petition and in
accordance with the terms of the Engagement, attached to the
Petition as Exhibit A and incorporated herein by reference, the
Receiver is hereby authorized to retain the law firm of Wistow
Sheehan & Lovely PC (“WSL”) to act as the Receivership Estate’s
special litigation counsel for the purposes more specifically set forth
in the Petition and the Engagement;

2. Until further order of this Court, the Receiver shall be authorized to
submit to the Court for approval the time records/invoices of WSL in
redacted format along with a reasoned recommendation by the
Receiver regarding the approval of the same;

3. The Receiver’s first request for approval of the fees of WSL may
include those fees reasonably incurred by WSL in connection with
this matter since August 18, 2017;
4. This Order shall be effective nunc pro tunc as of October 11, 2017.
Exhibit 5 at 1.
10.  Attached hereto as Exhibit 6 is the Order appointing Attorney Del Sesto

permanent receiver of the Plan on October 27, 2017.



Case 1:18-cv-00328-WES-LDA Document 65 Filed 11/21/18 Page 5 of 12 PagelD #: 2129

11.  Inourrole as Special Counsel to the Receiver, WSL issued subpoenas
duces tecum to the following entities:
e Adler Pollock & Sheehan, P.C.
e Bank of America, N.A.
e Defendant CharterCARE Community Board
¢ Defendant CharterCARE Foundation
¢ Rhode Island Department of Health
e Ferrucci Russo, P.C.
e Office of the Rhode Island Attorney General
e Defendant Prospect CharterCare, LLC
e Defendant Prospect Medical Holdings, Inc.
e Defendant Rhode Island Community Foundation
¢ Defendant Roman Catholic Bishop of Providence
e Defendant SUHSRI (two subpoenas)

12. By agreement, or in acknowledgment of their legal obligation, several of
the subpoenaed entities that are Defendants in this case produced documents in the
possession and control of other entities that are also Defendants in this case. For
example, Prospect Medical Holdings also produced documents on behalf of Defendant
Prospect East Holdings, Inc.; Prospect CharterCare, LLC also produced documents on
behalf of Defendant Prospect CharterCare SJHSRI, LLC and Defendant Prospect
CharterCare RWH, LLC; and Defendant Roman Catholic Bishop of Providence also
produced documents on behalf of Defendants Diocesan Administration Corporation and

Defendant Diocesan Service Corporation. Defendant The Angell Pension Group, Inc.
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(“Angell”) produced copies of their files in compliance with the order appointing the
Receiver, for which no subpoena was required.

13.  Thus, as Special Counsel we obtained documents from all of the parties to
this case, two of their former attorneys’ firms, two state agencies, and Bank of America.

14.  Five of the Defendants, as well as the Rhode Island Office of the Attorney
General and the Rhode Island Department of Health, did not produce the requested
documents either promptly or completely.

15.  As aresult, WSL filed numerous discovery motions, all of which were
granted by the Superior Court or resulted, without granting the motion, in production of
the requested documents.

16.  This discovery entailed the production and review of over 1,000,000 pages
of documents over an eight-month period.

17.  For the Investigative Phase, we submitted invoices to the Receiver. The
Receiver, separately with respect to each invoice, requested and obtained authorization
from the Superior Court in the Receivership Proceedings to make payment.

18.  For that investigative phase, WSL as Special Counsel was paid a total of
$552,281.25, based upon the negotiated reduced hourly rate of $375 per hour. That fee
covered over 1,472 hours of billable time. However, WSL unilaterally chose not to
invoice the Receiver for the services of more than one lawyer on the many occasions
when more than one lawyer in WSL was involved in a task, such as court appearances,
intra-office meetings or phone calls, or meetings and phone calls with the Receiver or
third parties. The time during the Investigative Phase which we chose not to bill

exceeded two hundred hours.
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19. The Complaint was filed on June 18, 2018. See Dkt. 1.

20. Atthe same time we filed a nearly identical complaint (but without the
ERISA claims) in the Rhode Island Superior Court. That complaint is attached hereto
as Exhibit 7.

21.  Atthe same time we also moved for leave to intervene in a civil action that
SJHSRI, RWH, and another entity, Defendant CharterCARE Foundation, had
commenced in the Rhode Island Superior Court in 2015 (the “2015 Cy Pres
Proceeding”), pursuant to which certain assets of SUHSRI and RWH were transferred to
CharterCARE Foundation, which Plaintiffs now seek to recover for deposit into the Plan.
A copy of our motion and supporting memorandum is attached hereto as Exhibit 8.
Defendant CharterCARE Foundation’s opposition memorandum is attached hereto as
Exhibit 9. Our reply memorandum is attached hereto as Exhibit 10.

22. On June 28, 2018, counsel for CharterCARE Foundation informed the
court in the Cy Pres proceedings that the value of CharterCARE Foundation’s assets
invested with Rhode Island Foundation, as of April 30, 2018, was $8,783,572.83. See
Exhibit 11 (Order Preserving Assets Pending Litigation and Setting Schedule for
Hearing on Motion to Intervene) at 1 n.2.

23.  Over the several weeks preceding formal execution of the Settlement
Agreement, the Settling Defendants and Plaintiffs through Plaintiffs’ Counsel conducted
settlement negotiations, which involved extensive disclosure of the Settling Defendants’
assets, including an initial disclosure and several additional or supplementary
disclosures based upon the requests of Plaintiffs’ Counsel for additional information and

clarification.
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24.  The negotiations also involved negotiations by Plaintiffs’ Counsel with the
Rhode Island Department of Labor and Training (“DLT”) and a meeting with DLT
concerning an escrow account (the “DLT Escrow”), which was then in the amount of
approximately $2,500,000, that Settling Defendant RWH had funded, securing RWH’s
self-insured workers’ compensation liabilities. As a result of these negotiations, DLT
agreed to only $750,000 being retained in the DLT Escrow account, and released the
balance, which is included in the Initial Lump Sum being paid by the Settling Defendants
in connection with the Proposed Settlement.

25. Thereafter, Plaintiffs and the Settling Defendants agreed on the terms set
forth in the Settlement Agreement.

26.  Prior to filing the Complaint, Plaintiffs’ Counsel entered into retainer
agreements with the Named Plaintiffs (the “Retainer Agreements with Named
Plaintiffs”), in which the Named Plaintiffs agreed to Plaintiffs’ counsel applying to the
Court for an award of attorneys’ fees, not to exceed the fees to which Plaintiffs’ Counsel
is entitled under the retainer agreement with the Receiver that was approved by the
Superior Court. The Retainer Agreements with Named Plaintiffs are attached hereto as
Exhibits 12-18.

27. The Retainer Agreements with the Named Plaintiffs contain several
provisions intended to notify the clients of peculiar features of class actions and to avoid
having Plaintiffs’ Counsel develop any conflicts of interest, including the following:

In non-class litigation, parties asserting claims are free to pursue only their
own interests; they need not take into account the interests of others.
Class actions are different, and require both class representatives and the
lawyers in their capacity as lawyers for the class to consider and pursue

only the common claims and interests of the class as a whole. This
means that you must always act in the best interest of the class as a
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whole and consider the interests of the class ahead of your own individual
or personal interests. If at any time you fail or refuse to prioritize the
interests of the class, you will not be able to serve as a class
representative, and WSL will not be able to continue representing you.

Exhibits 12-18 at 3.

28.  Another provision prevents conflicting interests from interfering with
Plaintiffs’ Counsel’s representation of the class in connection with a settlement involving
aggregated payments, such as the Proposed Settlement sub judice:

An aggregate settlement may be insufficient to completely compensate
each claimant individually and disagreements may arise concerning how
to allocate, or divide, an aggregate settlement. If there is insufficient
proceeds or assets to cover the claims of each of the respective Clients,
there can be disputes regarding how to allocate the proceeds or assets as
between the joint Clients. If any disputes should arise between the joint
Clients, WSL will not advise or represent any of the Clients (including the
Receiver) in connection with such disputes. WSL will remain able to
advocate an overall settlement but not how such settlement should be
divided.
Exhibits 12-18 at 6. This provision recognizes that various groups of Plan participants
are represented by separate counsel in the Receivership proceedings for purposes of
negotiating with the Receiver and each other concerning the potential for and amount of
any cuts in benefits to be made, as requested by SUHSRI when it petitioned the Plan
into receivership.2 These other counsel include attorneys Arlene Violet, Robert Senville,
Jeffrey Kasle, and Christopher Callaci.

29. Atthe time the WSL Retainer Agreement was entered into, the relative

merits and likelihood of recovery on claims were unknown.

2 While all Plan beneficiaries desire that no cuts be made, they disagree as to how any such
cuts (if made) should be borne by the various groups of beneficiaries. For example, one group
prefers that a uniform cut be made across the board, while another group prefers that certain
beneficiaries by spared any cut.
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30. The Receiver Retainer Agreement established the upper limit of the fee
that WSL would earn from representing the Receiver, regardless of the degree of
difficulty or other factors that might otherwise justify a higher percentage. Accordingly,
at the time the WSL Retainer Agreement was entered into, WSL accepted the risk that,
even if there was a recovery, the agreed-upon contingent fee of 23.33% would not
justify the time and effort actually required to obtain it.

31.  On September 4, 2018, the Receiver filed his Petition for Settlement
Instructions with the Rhode Island Superior Court. The petition is attached hereto as
Exhibit 19.

32. On October 5, 2018, the Plaintiffs filed a First Amended Complaint. See
Dkt. 60. This pleading provides additional factual detail and adds two additional state-
law counts.

33.  The Petition for Settlement Instructions was heard on October 10, 2018.
The transcript of that hearing is attached hereto as Exhibit 20.

34. On October 29, 2018, the Rhode Island Superior Court, Stern, J., issued a
written decision concerning the Receiver’s Petition for Settlement Instructions. See St.

Joseph Health Services of Rhode Island, Inc. v St. Josephs Health Services of Rhode

Island Retirement Plan, No. PC-2017-3856, 2018 WL 5792151 (R.I. Super. Oct. 29,
2018). On November 16, 2018, the Rhode Island Superior Court, Stern, J., granted the
Receiver’s Petition for Settlement Instructions and authorized and directed the Receiver
to proceed with the settlement. That order is attached hereto as Exhibit 21. The Order
imposes two conditions: “(1) the Receiver refrains from exercising any rights under the

PSA prior to the federal court’s determination of whether to approve the PSA; and (2)

10
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prior to implementing, or directing that CCCB implement, any rights, whatsoever, in
favor of the Receiver (or the Plan) derivative of CCCB’s rights in CCF or PCC, the
Receiver must provide all parties, including but not limited to the Objectors, with twenty
(20) days written notice.”

35.  Attached hereto as Exhibit 22 is the Asset Purchase Agreement (“APA”)
produced by the Office of the Rhode Island Attorney General in response to subpoenas
in the Receivership Proceedings in connection with the sale of certain assets of the
Settling Defendants to Defendant Prospect Medical Holdings, Inc. (“Prospect Medical”)
and other entities affiliated with Prospect Medical Holdings, Inc. (the 2014 Asset Sale)
that closed on or about June 20, 2014.

36.  Attached hereto as Exhibit 23 is the Amended & Restated Limited Liability
Company Agreement of Prospect CharterCare, LLC (“LLC Agreement”) that was
produced by Defendants in response to subpoenas in the Receivership Proceedings.
As stated therein, the LLC Agreement was entered into in connection with the 2014
Asset Sale.

37.  Attached hereto as Exhibit 24 is a resolution of CCCB'’s Board of Trustees
dated February 27, 2014, which was produced in discovery. It states that of the
$45,000,000 paid in the 2014 Asset Sale, $31,000,000 was to be used to redeem the
hospitals’ bonded-indebtedness, and $14,000,000 was to be deposited into the Plan.

38.  Attached hereto as Exhibit 25 is a copy of the Revised By-Laws of
CharterCARE Health Partners Foundation (presently known as CharterCARE

Foundation) revised as of October 8, 2013. This document was produced by the Office

11
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of the Rhode Island Attorney General in response to subpoena in the Receivership

Proceedings.
39.  Since this action was commenced on June 18, 2018, attorneys at WSL

have devoted a minimum of 1,120 hours of time in prosecuting the claims of the

Receiver and the Plaintiffs.

40. Since this action was commenced on June 18, 2018, Plaintiffs have

incurred nontaxable costs of $16,122.50.

| declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Executed on this 21st of November, 2018 in Rhode Island.

NN G

Max Wistow

12
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Exhibit 1
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

St. Joseph Health Services of Rhode;
Island, Inc. i

Vs. PC 2017-

St. Josephs Health Services of Rhode?
Island :
Retirement Plan, as amended

PETITION FOR THE APPOINTMENT OF A RECEIVER

Petitioner respectfully represents that:

1. Petitioner, a Rhode Island domestic non-profit corporation, formerly
provided hospital and related medical services to communities in northern Rhode
Island. In connection therewith, Petitioner coordinated compensation and benefits for
its employees, including a defined benefit pension plan. !

2. In June 2014, Petitioner sold substantially all of its operating assets to
a newly-formed entity (the “Hospital Purchaser”) owned by Prospect Medical
Holdings, Inc. (“Prospect”) and CharterCARE Community Board (“CCCB”),2 and
specifically organized for such purpose. As a result of the sale, Petitioner ceased
operating as a health care institution and entered into a “wind-down” phase.

3. Respondent, a defined benefit pension plan, was organized by Petitioner

1 Generally speaking, a “defined benefit pension plan” is a retirement vehicle which
pays out to a beneficiary a defined annuity payment based upon the employee’s
compensation during employment and length of employment. By comparison, a
“defined contribution pension plan” is a retirement vehicle which pays out to a
beneficiary a variable annuity or lump sum payment based upon the contributions
made to the plan during the employee’s employment.

2 CCCB was organized in 2009 to seek operating efficiencies and to stem the on-going
losses from the operations of Petitioner and Roger Williams Hospital.
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as of July 1, 1965 (and amended from time to time), for the benefit of Petitioner’s
employees (the Respondent pension plan, as amended, shall be hereinafter referred
to as the “Plan”). A copy of the latest Plan document is attached as Exhibit 1.

4. Prior to the sale, eligibility for employee participation in the Plan was
terminated, thereby closing the Plan to new participants. At the time of the sale, the
Plan was estimated to be approximately 90% funded.? In connection with the sale,
additional benefit accruals for existing plan participants were terminated effectively
“freezing” benefits for then-eligible employees. Neither Prospect nor the Hospital
Purchaser assumed the Plan or any liability with respect thereto as clearly stated in
the asset purchase agreement among the parties.4

5. At the time of the transaction with the Hospital Purchaser, Petitioner
elected to contribute $14,000,000 to the Plan as a one-time contribution.

6. Throughout its history, Petitioner has been affiliated with the Catholic
Church. Petitioner has continued that affiliation during and after the sale to the
Hospital Purchaser. As an affiliate of the Catholic Church, the Plan qualified as a
“church plan,” which is exempt from the provisions of the Employment Retirement
Income Security Act of 1974 (“ERISA”) governing defined benefit pension plans. As
a result of the “church plan” exemption, Petitioner was not required to make annual

minimum contributions to the Plan, or make pension insurance payments to the

3 As will be discussed below, the concept of “funding” of a pension plan has different
meanings under different circumstances. Here, the assumptions made about the
funding level at the time of the transaction with the Hospital Purchaser did not
consider all of the long-term issues affecting the Plan.
4 Prospect had no role in the evaluation of the Plan or its funding level.

2
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Pension Benefit Guaranty Corporation (“PBGC”).5
7.  Petitioner is advised and believes that the Plan will lose “church plan”
status on or before December 31, 2018.

8. If the Plan loses its status as a “church plan,” Petitioner would be
required to make minimum annual contributions and annual payments to PBGC, and
would otherwise be required to comply with ERISA. Petitioner does not have the
financial resources to make such payments, or to comply with the other financial and
regulatory requirements of ERISA.

9. Angell Pension Group, Inc. (‘Angell”) performs valuable administrative
services for the Plan and serves as the Plan’s actuary. Angell prepares an annual
actuarial report of the Plan, the most recent of which is attached hereto as Exhibit 2
(the “Actuarial Report”).

10.  Pursuant to the Actuarial Report, the Plan is severely underfunded and
requires additional capital of over $43,000,000 to reach a 100% funding level. See
Actuarial Report, p. 2. One of the underlying assumptions in the actuarial
calculation, an annual rate of return of 7.75%, has been consistently attributed to the
Plan and, historically, constituted a reasonable estimate of performance. However,
going forward there is concern that 7.756% projected annualized return is unlikely to
be sustained in the long term. Applying a lower anticipated annual rate of return
would result in a higher underfunding projection.

11. In light of the considerable underfunding and the imminent loss of

“church plan” status, Petitioner requested that Angell perform analyses of different

5 PGBC is the quasi-governmental entity that insures defined benefit pension plans.
3
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Plan termination and liquidation scenarios to facilitate an evaluation of options for
the Plan and its beneficiaries. Angell provided an analysis dated May 8, 2017,
attached hereto as Exhibit 8 (the “Initial Termination Analysis®).

12.  The Initial Termination Analysis demonstrated that upon an immediate
termination of the Plan, beneficiaries currently receiving benefits would receive a
payout of approximately 60% of their accrued benefits and all other beneficiaries
would receive no distributions whatsoever. Petitioner believes that such an outcome
represents the least favorable result.

13.  Following review and evaluation of the Initial Termination Analysis, in
an effort to identify better options for Plan beneficiaries, Petitioner requested that
Angell perform an analysis of the Plan based upon a uniform reduction of 40% for all
current and future beneficiaries’ benefits, and assuming more conservative
annualized rates of return. In response to such request, Angell provided an analysis
dated May 24, 2017, attached hereto as Exhibit 4 (the “Benefit Adjustment
Analysis”).

14.  The Benefit Adjustment Analysis demonstrates:

a. That at an annualized rate of return of 6.66%, the Plan will pay
out 60% of accrued benefits to 100% of Plan beneficiaries;

b. That at an annualized rate of return of 6.5%, the Plan will pay
out 60% of accrued benefits to almost all of the Plan beneficiaries, with the last
“allocation group” receiving approximately 48.6% of their accrued benefits; and

c. That at an annualized rate of return of 6.0%, the Plan will pay
out 60% of accrued benefits to almost all of the Plan beneficiaries, with the last

4
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“allocation group” receiving only 9% of their accrued benefits.6
15. Petitioner believes that a uniform reduction of 40% of pension benefits
1s likely the most reasonable approach to achieving an equitable resolution for all
beneficiaries and therefore requests that the receiver be given authority to make such
uniform reduction immediately in order to preserve the Pension assets for the benefit
of all beneficiaries.

16.  Petitioner, and, Petitioner’s affiliates, Roger Williams Hospital and
CCCB," are winding down their respective affairs. Upon conclusion of such wind-
down efforts, the net assets of Petitioner, RWH and CCCB may become available to
assist with the Plan.8 While the availability of additional funds is uncertain at this
time, such additional funds could be used to support the Plan for long-term pay-outs
to beneficiaries or provide supplemental distributions to beneficiaries whose benefit
payments might be reduced as part of the Plan’s wind-down process. The potential
for additional Plan funds is not contemplated by the Benefit Adjustment Analysis.

17.  Petitioner believes that the Plan should not be terminated immediately,
but rather, that the Court should oversee a long-term wind-down of the Plan through
a judicial receivership in the nature of a liquidating trust.

18.  Petitioner anticipates that a long-term judicial wind-down could achieve

the following goals:

6 This 15% payout is more than this group would receive under an immediate
liquidation.

" The wind-down of CCCB could potentially take a long time due to its ownership
interest in the Hospital Purchaser.

8 Petitioner anticipates that the wind-down of RWH and SJHSRI is likely to take

several years to complete.
5
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a. Afford all of the Plan beneficiaries the opportunity to receive
periodic payments of at least the estimated amount that would result from an
immediate termination of the Plan;

b. Afford beneficiaries the opportunity to benefit from the
contribution of additional funds to the Plan to increase benefit pay-outs over time;

c. Afford beneficiaries the opportunity to benefit from higher than
expected returns should the Plan investments outperform the returns assumed in the
Benefit Adjustment Analysis.

19.  Petitioner is informed and believes that the Plan is unsustainable
absent court intervention and will be unable to pay all accrued benefits as they
become due.

20.  Absent judicial intervention, Petitioner anticipates that the Plan will be
terminated and its funds distributed in a manner that will result in current Plan
beneficiaries receiving approximately 60% of their accrued benefits and all others
receiving nothing.

21.  Inthe opinion of Petitioner, it is urgent and advisable that a Temporary
Receiver be appointed immediately to take charge of the affairs, assets, estate, effects
and property of the Plan to preserve the same for the interest of all creditors and the
benefit of all interested parties. Petitioner further beliéves that the current
administrators and actuaries of the Plan should remain in place for administrative
purposes and to continue to render services to the Plan consistent with past practice,

so as to avoid unnecessary additional delay, cost and expense.?

9 Since the commencement of the wind-down process, administrative expenses of the
6
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22. Petitioner, together with RWH and CCCB are authorized, in the sole
discretion of their respective officers and directors, to fund the fees and expenses of
the Receiver from time to time, in an effort to avoid further impairment of the Plan’s

assets to the extent possible.10

23.  This Petition is made in good faith for the protection of the Plan and for
the benefit of its beneficiaries, and the appointment of a Temporary Receiver is most
desirable pending final hearing on the appointment of a Permanent Receiver.

24.  This Petition is filed to seek relief as requested by virtue of and pursuant
to this Court’s equity powers and pursuant to its powers as authorized by the laws
and statutes of the State of Rhode Island.

WHEREFORE, Petitioner respectfully requests that (1) the Court appoint a
Temporary Receiver forthwith and also appoint a Permanent Receiver to take charge
of the assets, affairs, estate, effects and property of the Plan, (2) that the Temporary
Receiver and Permanent Receiver be authorized to continue to operate the Plan, (3)
that the request for appointment of a permanent receiver and for an immediate 40%

uniform reduction in benefits be set for hearing thirty (30) days

Plan, other than investment management and custodian fees, have been paid for
with non-Plan assets. Petitioner anticipates that such expenses will continue to be
paid for using non-Plan assets so as to avoid further impairment of participant
claims. Investment management and custodial fees and expenses would continue to
be paid from Plan assets.

10 This authorization should not be construed as an obligation of, or affirmative
undertaking by, Petitioner, RWH or CCCB, who may determine, in their sole

discretion, not to fund such expenses at any given time.
7
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from the date this petition is heard, (4) that notice of such hearing and the relief
requested be given to all present and future Plan beneficiaries, at their last known
addresses, and to the representative(s) of any unions and other organizations
collectively representing any groups of beneficiaries, and (5) that Petitioner have

such other and further relief as this Court shall deem proper.

PETITIONER,

St. Joseph Hospital Services
Rhode Island

By @QQO@M/’

David Hirsch, President

ety

COMMO TH OF MASSACHUSETTS
COUNTY OF /) b4 oA

In Sepzisiyscon the _& day of /4(/19057/‘_\, 2017, before me
personally appeared David Hirsch, who made oath that he subscribed to the
foregoing Petition, that he knows the contents thereof and that the same are true,
excepting those matters stated on information and belief, and as to those matters he

believes them to be true.
s (i
‘“mlunm,,,'

Q) A\

SHURA A (o, Notary Public ” - o
; My commission expires: W ;-_5/ 20/

ey S </ PP
"m:?ﬂcHUSLET‘E,\\“\‘ orew fe igﬂﬁd L ry p@bt‘ ! person;My
Ui appeared; 4 M‘ / \/fC/:\__ °T0 .
E/‘g‘ safisfactory evidenz of identification ;hi::(:vgme
person who/’ (o7 S / Gz tobethe ’
S€ name is signed on | ing.or
document, ang acknow the Preceding or attached

i ledge to me th
oluntariy for ts stageg ose at (he) (She) signed it
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CERTIFICATE OF ATTORNEY

I, the undersigned, Attorney for the Petitioner, certify that this Petition
is made in good faith for the protection of the Plan and for the benefit of beneficiaries,
and that the appointment of a Temporary Receiver is desirable pending a hearing for
the appointment of a Permanent Receiver.

4}1%(1 J. /I/a%d/(5592)
Chace Rutteriberg & Freedman, LLP
One Park Row, Suite 300
Providence, RI 02903

Tel.: 401-453-6400
Email: rland@crfllp.com
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

St. Joseph Health Services of Rhode Island, !
Inc. :

Ve PC2017- 2 $HW

St. Josephs Health Services of Rhode Island
Retirement Plan, as amended

ORDER APPOINTING TEMPORARY RECEIVER

This cause came on to be heard upon the Plaintiff's Petition for Appointment of a
Receiver and, upon consideration thereof, it is hereby

ORDERED, ADJUDGED AND DECREED

1. That Stephen DelSesto, of Providence, Rhode Island be and hereby is appointed
Temporary Receiver (the "Receiver") of the St. Joseph Health Services of Rhode Island
Retirement Plan (“Plan”).

2. That said Receiver shall, no later than five (5) days from the date hereof, file a bond in
the sum of $ l/ OOD, 000 .%ith any surety company authorized to do business in the State of
Rhode Island as surety thereon, conditioned that the Receiver will well and truly perform the
duties of said office and duly account for all monies and property which may come into the
Receiver's hands and abide by and perform all things which the Receiver will be directed to do by
this Court.

3. That said Receiver is authorized to take control of the Plan as described in the Petition.

4. That said Receiver is authorized, until further Order of this Court, in the Receiver’s
discretion and as said Receiver deems appropriate and advisable, to continue administration of
the Plan, to engage employees and assistants, clerical or otherwise, actuaries, and other
professionals necessary or appropriate for the efficient administration of the Plan, and to pay all
such individuals and entities in the usual course of business, and to do and perform or cause to be
done and performed all other acts and things as are appropriate in the premises. The Court
specifically authorizes the Receiver to continue to utilize the services of Chace Ruttenberg &
Freedman, LLP in connection with the administration of the Plan, provided that payment for such
services shall not come from assets of the Plan unless otherwise ordered by this Court.

5. That, pursuant to and in compliance with Rhode Island Supreme Court Executive
Order No. 2000-2, this Court finds that the designation of the aforedescribed persons for

Ald Y sl
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appointment as Receiver herein is warranted and required because of the Receiver’s specialized
expertise and experience in operating businesses in Receivership and in administrating non-
routine Receiverships which involve unusual or complex legal, financial, or business issues.

6. That the commencement, prosecution, or continuance of the prosecution, of any
action, suit, arbitration proceeding, hearing, or any foreclosure, reclamation or repossession
proceeding, both judicial and non-judicial, or any other proceeding, in law, or in equity or under
any statute, or otherwise, against said Plan or any of its property, in any Court, agency, tribunal,
or elsewhere, or before any arbitrator, or otherwise by any creditor, stockholder, corporation,
partnership or any other person, or the levy of any attachment, execution or other process upon or
against any property of said Plan, or the taking or attempting to take into possession any property
in the possession of the Plan or of which the Plan has the right to possession, or the interference
with the Receiver’s taking possession of or retaining possession of any such property, or the
cancellation at any time during the Receivership proceeding herein of any insurance policy, lease
or other contract relating to the Plan, by any of such parties as aforesaid, other than the Receiver
designated as aforesaid, or the termination of services relating to the Plan, without obtaining
prior approval thereof from this Honorable Court, in which connection said Receiver shall be
entitled to prior notice and an opportunity to be heard, are hereby restrained and enjoined until
further Order of this Court.

7. That a Citation be issued to the Plan, returnable to the Superior Court sitting at 250
Benefit Street, Providence, Rhode Island on the Mday of (CTUARER. 2017, at 9:30 a.m.
at which time and place this cause is set down for Hearing on the prayer for the Appointment of a
Permanent Receiver and for reduction of beneficiary payments as described in the Petition; that
the Clerk of this Court shall give Notice of the pendency of the Petition herein by publishing this
Order Appointing Temporary Receiver once in The Providence Journal on or before thCZiV\iay
of AUWCUST , 2017, and the Receiver shall give further notice by mailing, on or before
the 315V day of AMausT  ,2017,a copy of said Order Appointing Temporary Receiver to
each of the participantsI of the Plan whose address is known or may become known to the

Receiver.

ENTER: BY ORDER:
@K /57 PBtacsc l%nci (a faem

Michael A. Silverstein Clerk, Superior Court . V

Associate Justice/Business Calendar

Dated: ¥/ 1 7/ 20/ g g [2c7
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

St. Joseph Health Services of Rhode Island,

Inc.

Vs. PC 2017-3856

St. Josephs Health Services of Rhode Island
Retirement Plan, as amended

EMERGENCY PETITION TO ENGAGE SPECIAL LEGAL COUNSEL

To the Honorable Providence County Superior Court, now comes Stephen F. Del Sesto,
Esquire, Temporary Receiver (“Receiver”) of St. Josephs Health Services of Rhode Island

Retirement Plan, as amended (hereinafter referred to as the “Plan”) and hereby states as follows:

1. Stephen F. Del Sesto was appointed as Temporary Receiver of the Plan on August

18, 2017.

2. The Plan was established as a Rhode Island Trust to hold and distribute funds as a
private retirement pension plan established by the Petitioner for the benefit of certain of its

employees.

3. For at least the past 10+ years the Plan was substantially underfunded with only
two (2) contributions being made between September 2008 and June 2014 ($1.5 million and $14
million, respectively). In addition, following a June 2014 sale of substantially all of Petitioner’s
operating assets, the Plan was “orphaned” with no source of funds available for regular, annual

contributions into the Plan which are necessary for the Plan’s long term survival.

4. Immediately following his appointment, the Receiver determined that his
fiduciary obligations to the Plan and its beneficiaries include the need to conduct an investigation
into the circumstances which resulted in the Plan’s significant, and likely irreversible, financial

distress. While the Receiver has not yet identified any actionable claims against any parties, the

{Receiver - Petition to Hire Special Legal Counsel (WSL).1}
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Receiver believes that this investigation should include an investigation of the parties involved in
the administration of the Plan and the transaction(s) that resulted in the “orphan” status of the

Plan and its significant underfunding.

5. Based upon the multi-layered aspects of this required investigation and the
potential for complex litigation arising out of that investigation, the Receiver believes that

assistance of special litigation counsel is warranted and necessary.

6. In this regard, the Receiver has had several substantive discussions with Attorneys
Max Wistow, Stephen Sheehan and Benjamin Ledsham from the law firm of Wistow, Sheehan &
Lovely PC (“WSL”) regarding whether WSL would be interested in assisting the Receiver and
the Plan Receivership Estate with this investigation and any resulting litigation. WSL have
indicated a willingness to assist the Receiver and, even without the security of a formal
engagement, have already spent substantial time working with the Receiver to sort through and
understand the complexities of this matter. Based on the Receiver’s knowledge of WSL and the
significant value already brought to this matter in a relatively short period of time, the Receiver
believes that WSL’s experience, skill, knowledge and assistance will bring a valuable benefit to
the Estate and the beneficiaries of the Plan. As a result, the Receiver requests that this Court
authorize him to retain WSL as special counsel to the Receiver for the purposes outlined herein

and in the attached, proposed engagement attached hereto as Exhibit A.

7. Due to the nature of the investigation and the potential for litigation, during the
investigatory phase of the engagement where WSL will charge the Estate a blended rate of $375
per hour (the same hourly rate as the charged by the Receiver) the Receiver recommends that he
be permitted to review and issue a recommendation to this Court regarding the approval WSL’s

invoices and submit those invoices in a redacted format for the Court’s review.

WHEREFORE, for the reasons set forth herein and for the purposes outlined herein and
in Exhibit A, your Receiver respectfully requests that an Order be entered allowing your
Receiver to retain WSL to act as special legal counsel to the Receiver and Estate in accordance

with the proposed engagement attached as Exhibit A. The Receiver also requests that the Order

{Receiver - Petition to Hire Special Legal Counsel (WSL).1} 2
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indicate that WSL’s invoices be submitted to the Court for approval in a redacted form and

accompanied with a recommendation by the Receiver regarding those invoices.

Respectfully submitted,

/s/ Stephen F. Del Sesto

Stephen F. Del Sesto, Esq. (#6336)

Solely in his capacity as Temporary
Receiver for St. Josephs Health Services of
Rhode Island Retirement Plan and not
individually

72 Pine Street, 5™ Floor

Providence, RI 02903

Tel:  401-490-3415
sdelsesto@pierceatwood.com

Dated: October 10,2017

CERTIFICATE OF SERVICE

I hereby certify that on the 11" day of October, 2017, I electronically filed and served the
within document via the Electronic Case Filing System of the Superior Court with notice to all
parties in the system.

/s/ Stephen F, Del Sesto

{Receiver - Petition to Hire Special Legal Counsel (WSL}).1} 3
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ENGAGEMENT AND FEE AGREEMENT

Stephen F. Del Sesto (“the Receiver”), as and only as Receiver of the St. Joseph
Health Services of Rhode Island Retirement Plan (the “Plan”), hereby engages Wistow,
Sheehan & Loveley, P.C. (“WSL") as special counsel to the Receiver and the Plan

Receivership Estate as follows:

l. INVESTIGATION

The Receiver engages WSL to investigate potential liability or obligation of any
persons or entities to pay damages or funds to the Plan (or to assume responsibility for
such plan in the future), making use of discovery, records, research and consultations in
its discretion. Under the provision concerning Hourly Fees set forth below, WSL will
charge an hourly rate for these services. In addition, WSL will be reimbursed on a
current basis (i.e. monthly) for any out-of-pocket expenses (such as costs of records,
computer-assisted legal research, expert consultants, etc.) actually incurred and without

mark-up by WSL during the investigative phase, whether claims are made or not.

Il. MAKING CLAIMS

The Receiver further constitutes and appoints WSL to make claims against
persons and/or entities who its investigation indicates may be liable for damages or to
assume responsibility for the Plan. Said claim(s) may be made by demand letter or by
lawsuit, if necessary. The Receiver agrees to pay as legal fees ten percent (10%) of the
gross of any amounts recovered prior to the bringing of suit, by way of compromise or
settlement. If suit is brought, the Receiver agrees to pay as legal fees twenty-three and
one-third percent (23 1/3 %) of the gross of any amount thereafter recovered by way of

suit, compromise, settlement or otherwise. In the event that a final resolution of such
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claims by settlement or otherwise results in a third party assuming responsibility for the
Plan, the fees to be paid to WSL shall be an obligation of the Receivership, the amount
of which shall be determined by the Court using the standards of quantum meruit
pursuant to the laws of Rhode Island, taking into account the benefit rendered to the
Plan. In any event, no compromise of the Plan’s claims may be made without the

Receiver's express authorization and approval by the Court.

Il REIMBURSEMENT OF OUT-OF-POCKET EXPENSES

The Receiver is obligated to reimburse WSL within thirty (30) days of invoicing
and in all events for any out-of-pocket expenses incurred by WSL (such as filing fees,
costs of depositions, obtaining records, charges for computer-assisted legal research,
costs of expert consultants and/or witnesses, etc.) in connection with Sections | or |l

above.

IV.  HOURLY FEES

The Receiver shall pay WSL an hourly rate of $375 per hour which is also the
hourly rate presently being charged by the Receiver. In the event the Receiver's own
hourly rate is increased, WSL will be entitled to charge such higher rate. Invoices for
such hourly fees will be submitted to the Receiver every month for the Receiver's
review. The Receiver shall seek Court approval of the fees submitted no less frequently
than on a quarterly basis (or more frequently as the Receiver may in his discretion
deem appropriate). The Receiver shall pay all Court-approved WSL invoices within
three (3) business days of Court approval. The Receiver acknowledges that the
attorneys performing services on behalf of WSL include Attorney Max Wistow, Attorney

Stephen Sheehan, and Attorney Benjamin Ledsham, and that these services will be
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performed during the investigation phase described by Section | as well as the phase, if

applicable, described by Section Il.

V. Miscellaneous
The Receiver hereby approves and acknowledges delivery of a duplicate copy of
this Contingent Fee Agreement and acknowledges receipt of "A Client's Statement of

Rights & Responsibilities."

Stephen F. Del Sesto, Esq., as Receiver of the St. Joseph
Health Services of Rhode Island Retirement Plan

Date;

Wistow, Sheehan & Loveley, P.C., by

Max Wistow, Esq.

Date:
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STATE OF RHODE ISIAND AND PROVIDENCE PLANTATIONS
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ST. JOSEPH HEALTH SERVICES OF
RHODE ISLAND

ST. JOSEPH HEALTH SERVICES OF

)
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)
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VS. ) C.A. NO. PC-2017-3856
)
)
)
RHODE ISLAND RETIREMENT PLAN )
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1 WEDNESDAY, OCTOBER 11, 2017

2 MORNING SESSION

3 THE COURT: Good morning. Madame clerk, if you'd

4 call the case.

5 THE CLERK: The matter before the Court is Case

6 Number PC-2017-3856, St. Joseph Health Services of Rhode

7 Island vs. St. Joseph Health Services of Rhode Island

8 Retirement Plan. Counsel, would you each identify

9 yourselves.
10 MR. DELSESTO: Good morning, your Honor. Stephen
11 DelSesto, temporary receiver for the plan.
12 THE COURT: Thank you very much. The Court first
13 wants to acknowledge there are a number of attorneys who
14 have entered their appearances at this point or have
15 filed motions including the original petition. And,
16 certainly, if any of those attorneys that have entered
17 wish to be heard on any issues before the Court this
18 morning, just let me know at the appropriate time when we
19 reach the issue. We have an appearance by Steve
20 DelSesto, the temporary receiver. We have an appearance
21 by Christopher Callaci for the United States Nurses and
22 Allied Professionals; Arlene Violet on behalf of certain
23 individual plan members; Rob Senville, also on behalf of
24 certain individual plan members along with Attorney
25 Violet; Richard Land of St. Joseph's Health Services of
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Rhode Island, Inc.; Kathryn Enright of the Rhode Island
Attorney General's Office; and Jessica Rider also of the
Rhode Island Attorney General's Office.

Before the Court today are a number of matters. The
first is the status of the appointment of the Receiver.
Second, the status of the pending request by Attorney
Land on behalf of the petition of St. Joseph's Health
Services of Rhode Island, Inc. to reduce retirement
benefits. That was continued by this Court at the last
hearing. I would like a report of the status of
retention of litigation counsel from the Receiver and a
status report from the Receiver.

The Court has also received a request to schedule a
a motion to stay prior to any reduction of benefits
approved by the Court by Attorney Violet and that was put
on the calendar solely for the reason of scheduling any
motion and if Attormey Violet wishes to be heard. There
is also a limited objection of UNAP to the petition for
the appointment of the Receiver. The Court has also
received this morning from the Receiver two additional
petitions, a petition for instructions and an emergency
petition to engage special legal counsel. 2And I'm going
to request that the Receiver during his report take us
through that as well. That being said, counsel, you may

proceed.
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MR. DELSESTO: Thank you, your Honor. Good morning,
your Honor. As your Honor stated, we are here on several
issues. The main issue that this hearing was scheduled
for was the petition to appoint me as permanent receiver.
Your Honor, for the reasons set forth in my petition for
instructions, which I will go over with the Court, I am
asking that the Court continue that hearing for
approximately two weeks until Thursday, October 27th, if
that time is available for the Court.

The reason for my request to postpone my appointment
as permanent, your Honor, is over the past two months I,
Attorney Wistow, and his office have been doing much
reading and research regarding this case. One issue that
came up that we noticed was the respondent in this case
is the plan. I have some concerns as to whether or not
the plan can be the sole respondent. It's
well-established that if a trust, which I believe this
plan is, is sued, that the trustee must also receive by
service of process or appearance, they must also be added
as a party to the case.

As a result, your Honor, to cure what may be
deficiencies, I'm not saying that they necessarily are,
but as a belt and suspenders, I am asking to make these
changes. I am asking that the Court authorize me through

this petition for instructions to serve via summons both
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Bank of America, who is the trustee of the trust, but
also the two authorized signatories, who have been
indicated to me through Bank of America's documents as
being the two parties authorized to direct the trustee at
the time of my appointment as temporary receiver.

To give a little background on that, your Honor,
Bank of America is, as successor to Fleet National Bank,
the trustee of the trust which was established in 1995.
While they are the trustee, a reading of the trust
document indicates that they have very little
discretionary authority with regards to managing the
funds in that trust. They actually are directed by
several individuals that the trust indicates. I have
asked Bank of America to provide me with documentation
that they have that provides them with the names and
signature specimens as to who can direct them with regard
to the assets. As far as investments and benefits are
concerned, they provided to me a limited production which
indicated at the time that I was appointed, Dan Ryan, who
is a former board member -- I think he may have held the
position.

THE COURT: Based on these documents, he's a
secretary.

MR. DELSESTO: Okay. As well as Richard Land, who

is the attorney for the petitioner. Out of an abundance
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1 of caution, I am asking that they also be served via
2 summons just for purposes of notifying them of the
3 petition, the appointment of temporary receiver, and ask
4 them to appear to the extent that they feel it's
5 necessary on the 27th and show cause why a Receiver 1is
6 not necessary in this case. I believe that to the extent
7 there is a deficiency in the pleading that would cure it.
8 To the extent that your Honor feels it's necessary, it
9 may also be appropriate to serve that summons on the
10 current board members, those who were in place and those
11 were the ones who voted to file the petition with the
12 Court in the first instance, which would include David
13 Hurscht, Polly Daly, and Father Timothy Riley. (Phonetic
14 spellings) Again, this is not because I have determined
15 there is any liability with regard to any of those
16 parties, but under the law they are required or those
17 that direct and have control over the trust and the funds
18 are required to receive notice of the proceedings.
19 THE COURT: Is there any, correct me if I may be
20 wrong, any issues from the temporary receiver's point of
21 view of holding off for the couple of weeks for the
22 permanency?
23 MR. DELSESTO: I do not believe so, your Honor. I
24 believe the temporary order gives me, obviously, certain
25 powers. In addition, as your Honor may recall, we did
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ask for the Court to expand those powers to include
subpoena powers, which the Court granted. With that
expanded power in the temporary order, I think a couple
of weeks will not serve to hinder or compromise any of my
efforts.

In addition, your Honor, my petition for
instructions seeks instruction from this Court with
regard to whether or not it would be appropriate or
necessary to add Bank of America in its capacity as
trustee as a respondent in this case or as what I refer
to as a nominal respondent. Again, recognizing that
there is no allegation of liability or there is no
allegation of wrongdoing on their behalf, it's purely to
notify that party that is responsible under the trust
document for the trust so that the trust is properly
before thig Court and under the Court's jurisdiction.

That would be something that I would be asking the
Court to provide me ingtruction so we could amend the
case caption to include them in addition to providing the
summons that I'm requesting for the petition for
instructions. I do realize that was filed today and it
may be prudent to hold off the entry of an order
regarding that while the parties have a chance to read
and absorb the request made. I felt it was appropriate

to bring it to the Court's attention today especially in
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light of my request to postpone the hearing on a
permanent for that approximate two-week period.

THE COURT: OCkay. So the petition for instruction
that was filed today, the Court is going to approve short
notice so we don't have to deal with the normal ten-day
period. The Court is going to allow any party who wishes
to file the papers with respect to the petition until the
close of business on Monday. It will be on the court
site but also on the Receiver's site as well and the
Court will enter the appropriate order.

I have no issue continuing the permanency hearing.

T haven't had a chance to look at the substance. I will
tell you that certainly we're serving additional parties
and there is questions in terms of current members of
the board. I don't necessarily see a down side so we
don't get back on the same issue again, getting more
people served than less at this point. The Court will
reserve, however, notice is shortened. Any objections
filed by the close of business on Monday.

MR. DELSESTO: Thank you, your Honor. It's
important to note and it's mentioned in my papers, your
Honor, part of the reason for this measure I'm asking to
take is because the order appointing the temporary in
paragraph seven indicates that a citation should be

igsued to the plan. It's my understanding that the clerk
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no longer engages in that practice so there is a question
as to service at this point.

Unless there are any further questions on that, your
Honor, I would like to move to the petitiocner's request
in the petition to appoint Receiver by which the
petitioner request that the Court authorize a reduction
of benefitg of 40 percent. As your Honor knows from our
last hearing, there has been much confusion, and, quite
frankly, anxiety among the pension holders around that
request. Your Honor mentioned at the last hearing that
there was a question as to whether or not with a Receiver
now in place whether such a request was even appropriate.

As a result, your Honor, assuming for the moment
that it would be appropriate, I am asking that the Court
pass that request in light of the fact that the Court has
set a timeframe sometime after the first of the year to
address reduction of benefits and I am charged with
reviewing all available options to determine what may be
the most equitable way to address an adjustment of those
benefits. So I am asking that the Court pass the
petitioner's request and that the next time we are before
the Court on the issue of benefits reduction will be on
my recommendation, which will occur sometime after, I
believe, we had said sometime around the 1st of February.

THE COURT: That issue in terms of passing and
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trying to stay away from the legal terms basically means
do away with that motion like it doesn't exist. It means
the Receiver may bring a motion down the road. That was
pending and there was a motion to stay by Attormey Violet
and also a limited objection by UNAP which seemed to
involve some of these issues. Attorney Violet, would you
like to be heard with respect to that?

MS. VIOLET: Yes, your Honor. Your Honor quite
correctly noticed that we put this motion for stay in
just so we could get a further date to have it heard. As
the Court knows from I'm sure reviewing the motion, we
have made requests on behalf of the 300 plus people that
Attorney Senville and I represent pro bono for certain
information. I only made that yesterday afternoon. So I
am sure the Receiver has not a chance to look over
information and data that we, in fact, are looking for
relative to the underpinning of this motion.

In addition, your Honor, T also sent over a couple
of cases, one of which is a United States Supreme Court

case, Califano vs. Yamasaki and Matern vs. Matthews, the

case my co-counsel Robert Senville successfully argued to
the United States Court of Appeals Third Circuit that
requires, we believe, notice to every retirement plan
member as well as the mechanism where there is a proposed

reduction of benefits that they have an opportunity to be
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10
1 heard on undue hardships.
2 I understand, of course, with the continuation of
3 this matter and that there, in fact, is not going to be
4 any cut, at this point I don't feel T have to argue that
5 point. TIt's going to happen just by the passage of time,
6 but when the point comes on this issue, I want to just
7 make sure that proper notice was sent to each retirement
8 plan member of the proposed reduction of benefits and the
9 opportunity to be heard because I think that the
10 governing principles of the case, which is against equity
11 in good conscious, is the case law that forms those types
12 of decisions. So given that the continuation anyway is
13 going on, I think until February or so, at this point we
14 don't want to press the motion. So we would ask you to
15 continue it to another date. Thank you, your Honor.
16 THE COURT: Thank you very much. So, basically,
17 because the Receiver has now withdrawn any motion to
18 reduce benefits subject to him making a further one down
19 the road, the motion to stay that was filed by Attorney
20 Violet dealt with what the process and procedure and the
21 steps would be in terms of how that motion would be
22 heard. So while the Court will continue that motion
23 without assigning a date right now, because we do
24 anticipate that at some point the Receiver may be filing
25 a motion and certainly that would be the appropriate
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11
1 time. So without prejudice to any of the 300 pecople that
2 filed the motion, we will have an opportunity to have
3 that formally heard by the Court should the Receiver file
4 a formal motion, and I would ask the Receiver to just
5 keep Attorney Violet in the loop so she is aware of when
6 that motion may be coming and we can schedule that.
7 MS. VIOLET: Thank you, your Honor.
8 THE COURT: Attormey Callaci, you have a limited
9 objection for dealing with the same issues. Does counsel
10 wish to be heard on that?
11 MR. CAIIACI: Yes, your Honor, briefly. The Court
12 has decided to pass on the matter, I'm inclined not to
13 speak on the objection unless you would like me to.
14 THE COURT: No, no. I just wanted to give you the
15 the opportunity. The motion was passed. Certainly,it's
16 without prejudice to you filing any papers you feel are
17 appropriate.
18 MR. CALACI: Thank you.
19 THE COURT: If the Receiver would please move on.
20 MR. DELSESTO: Thank you, your Honor. Your Honor,
21 the next issue I wanted to address involves the
22 engagement of Wistow & Loveley. Attorney Max Wistow,
23 Steve Sheehan, and Benjamin Ledsham from that office to
24 assist the Receiver with regard to identifying potential
25 claimg and then assessing the prudence of pursuing those
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12

1 claims, and then if that is determined to be a prudent

2 step, to actually pursue those claims. I have filed,

3 your Honor, what is captioned as an emergency petition to

4 engage special legal counsel in that regard. I have in

5 that petition asked that the Court authorize me to engage

6 Wistow & Loveley for the purposes I just stated, which

7 are more gpecifically outlined in that petition as well

8 as in the engagement that is attached as Exhibit A to

9 that petition.
10 T will break down quickly for the Court the terms of
11 that engagement. It's basically a three-step process or
12 three-stage process, your Honor. The first stage is, as
13 I just stated, identify claimg, whether or not there are
14 claims that can be brought on behalf of the Receiver or
15 the plan against any individual or groups. At that
16 stage, your Honor, Wistow Sheehan & Loveley will be paid
17 a blended breakup of $375 an hour, which notably is the
18 same breakup charged by the Receiver in this case.
19 Beyond that stage, your Honor, stage two, if claims
20 are identified and it is determined that it's prudent to
21 pursue those claimg, then it is a stage where I am
22 referring to it as a settlement in lieu of litigation, so
23 Wistow Sheehan & Loveley will endeavor to try to settle
24 those claims without having to file a lawsuit and bring
25 those claims either via demand letter or something of the
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like. TIf they are able it recover any moneys at that
stage, they will receive ten percent of the gross
recovery at that stage. Obviously, your Honor, if T
state anything or do not include something, I ask that
Attorney Wistow supplement whatever I'm saying to your
Honor .

Finally, your Honor, is what I will call the final
stage and that's what I am going to term as the
litigation stage. If there are claims identified and if
the efforts to settle in lieu of litigation are not
successful with any party or all parties that are
identified and Wistow Sheehan & Loveley is required to
comence formal litigation against those parties, it
would be a contingency fee based upon the gross recovery
of 23 and a third percent. Those are the terms that
Wistow Sheehan & Loveley and I had negotiated. I believe
they are fair and reasonable. They do take into account
the increasing complexity that happens in litigation in
the future and I believe the engagement of Wistow Sheehan
& Loveley is in the best interest of the estate as well
as the pension holders.

While T know that the Court and I are familiar with
that firm and its expertise and skill, many in the
courtroom may not be. So with your Honor's permission, I

would ask that Attorney Wistow, on behalf of that firm,
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1 provide just a few words explaining his law firm and the

2 qualifications that they have. I have spelled it out,

3 but I think it's important for the people in the

4 courtroom to hear.

5 THE COURT: Thank you.

6 MR. WISTOW: Good morning, your Honor.

7 THE COURT: Good morning.

8 MR. WISTOW: Iet me state that T found out about 20

9 minutes ago that I would be called upon to make this
10 presentation, for which on advance notice I want to thank
11 the Receiver. Having said that, I don't have an
12 opportunity to present a complete resume so let me try to
13 explain what our firm is like. We do general litigation.
14 We don't do criminal work. We don't do collections. We
15 do mostly complex and difficult civil litigation. Our
16 most recent adventure involved the 38 Studios, where our
17 office represented Rhode Island Commerce Corp. and
18 achieved settlements of about $61 million out of a total
19 potential liability of $89 million.
20 T myself have been practicing, I blush to confess,
21 48 years. The two other lawyers in the case, who, by the
22 way, worked extensively on 38 Studios and didn't get
23 anywhere near the credit they deserved, Steve Sheehan and
24 Benjamin Ledsham, and they will be working intensively on
25 this case. Steve has been practicing 38 years and
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1 Benjamin ten years.
2 My office has been involved over the years in rather
3 complex matters -- 38 Studios, obviously, the Station
4 Fire where we were one of the lead counsel on that case.
5 We have been involved in some very unusual actions
6 involving suits against the Palestinian Liberation
7 Organization and the terrorism claims for which we
8 achieved notable settlements, the terms of which are not
9 disclosable. We were involved in the Depco case during
10 the Sundlun administration. We have done many civil
11 rights' cases invariably on the part of injured people,
12 police brutality cases. We've had the pleasure, and I
13 put that in quotes, of being involved in redistricting
14 and reapportioning cases both statewide and in the City
15 of Providence.
16 We're no strangers to suing hospitals, mostly in
17 medical malpractice cases. We have sued Roger Williams
18 and St. Joseph's Hogpital numerable times in the past.
19 We have nothing pending against them at the moment. And,
20 by the way, I don't mean to indicate by that statement
21 that we are plamming necessarily to sue Roger Williams or
22 St. Joseph's.
23 We've represented over the years and continue to
24 represent at the present time lawyers who are being sued
25 and we're suing lawyers for legal malpractice. We have
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1 represented government officials before the Rhode Island

2 Ethics Commission on ethics issues. 2And, generally, I

3 think we've done pretty much what can be done. People

4 might say we are jack of all trades and master of none,

5 but we have been through it all.

6 T want to say one thing about the fee arrangement.

7 The period of the so-called investigation is going to be

8 relatively unusual because, as Mr. DelSesto has pointed

9 out, we are going to be able to do extensive discovery
10 during this investigatory stage to prove not only the
11 acquisition of voluminous records but also the deposition
12 of various people. We are going to be able to do that
13 before we bring suit. We are hopeful that if we do come
14 up with something worthwhile the potential of settling
15 before suit will be relatively realistic, in which case
16 the ten percent attorney's fee we believe will be modest.
17 We talked both to Ms. Violet and her colleague Mr.
18 Senville and to the union about the fee arrangement
19 because believe it or not, your Honor, some lawyers would
20 like to be seen as doing the right thing and I believe
21 that we have the support of both the union and Ms. Violet
22 and Mr. Senville at this point both to our appointment
23 and to the terms of the compensation. If your Honor has
24 no questions.
25 THE COURT: No. Thank you very nmuch, and I
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1 appreciate that. I just want to point out for the record

2 that I had contacted the Receiver this morning when I

3 saw the emergency motion and had requested if you would

4 address the Court just because I thought it was important

5 on the record for people to understand. So anything

6 credited to the Receiver comes back to me.

7 MR. DELSESTO: I was going to take credit, your

8 Honor. I wanted to see how Max did on his feet. Your

9 Honor, with regard to Max Wistow Sheehan & Lovely's
10 engagement, again, that was filed today. I do recognize
11 that it would be prudent to, obviously, not rule on that
12 request today. I have filed it. I did file a proposed
13 order. In that order, your Honor, I do want to note this
14 is listed in the petition but it's also in the order, in
15 addition to engaging Wistow Sheehan & Loveley under the
16 terms of the engagement that is attached, recognizing the
17 sensitive nature of the time records that Wistow Sheehan
18 & Loveley will have relative to litigation and potential
19 strategy and things of that nature, I ask that the Court
20 allow when I come in to seek approval of the fees that
21 they are invoicing to the estate, that those fees be
22 allowed to be submitted to the Court in redacted form so
23 as not to reveal any sensitive strategy information
24 regarding litigation and that it be accompanied with a
25 recent recommendation by the Receiver as to those fees,
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your Honor. Again, the reason for that is the sensitive
nature of the work they will be doing in the
investigation and I think it would be imprudent if those
were filed publically.

In addition, your Honor, as your Honor is aware,
Wistow Sheehan & Loveley, all three attormeys, Wistow,
Sheehan, and Ledsham have been working very closely with
me since very early on in the case. Not withstanding the
fact that the engagement request is coming before your
Honor today, they have spent substantial time and have
brought what I would consider to be of significant value
already to the case in the last two months. The order
also makes a request that any time they have incurred
prior to today with regard to this case be permitted to
be submitted in the first request that I gave to the
Court for approval of their fees.

THE COURT: Counsel, certainly I understand the
emergent nature of the request. I think everyone wishes
the investigation continue so there can be a
determination of whether there are claims of the estate
against any third parties or not, so we can have the
information. I also recognize that the motion was just
filed this morning and I have briefly been able to loock
at it. The Court thinks it's appropriate to certainly

walt the ten days for a formal notice. That should be
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made available today on the website and also will be on
the court portal. If there are any objections or anyone
wishes to be heard in writing to file something by the
close of business on Monday. After the Court reviews if
anything that is filed, the Court will make a
determination whether a further hearing is necessary or
whether it will enter an order or modify an order if it
deems it appropriate. But I appreciate you, Attorney
Wistow, and his firm getting to the point whether we get
it from potentially having counsel engaged by the
Reciever to investigate and take steps with respect to
any claimg that we have before us today is something that
the Court can consider.

MR. DELSESTO: Thank you, your Honor. Unless there
are any questions on the engagement of Wistow Sheehan &
Loveley, your Honor, I would like to move to the next
issue on my list, which I'm going to call the creation of
creditors, committees, or groups. There has been a lot
of concern raised by pension holders and rightly so. As
your Honor knows, we did have a town hall meeting on
October 2nd. We had about 600 participants at that
meeting and many expressed concern that they didn't have
a voice yet in this proceeding. Obviously, Attorneys
Violet and Senville have identified a group that they are

representing in addition to the union representatives,
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1 union members.

2 But there is a group, which I believe is

3 encompassing nonunion members, who may or may not be

4 receiving retirement benefits but who are what I would

5 term as still employable. They are not disabled or of

6 the advanced age that they could not seek employment. I

7 will term them because they have used the term, that

8 middle group, I believe needs some voice even at this

9 early stage in the case. Not necessarily regarding what
10 will or won't happen to the benefits, although that is an
11 issue that we are going to be fast approaching over the
12 next few months, just from a point of receiving
13 information, communicating, getting that information and
14 getting their concerns and the issues that they want
15 addressed into the hands of somebody who can bring it to
16 my attention.
17 While I am not prepared today to ask the Court to
18 designate or assign a creditor committee, but I would ask
19 that the Court allow me to prepare a petition and
20 recomendation essentially which creates those which
21 would be heard on the same day, if your Honor would allow
22 it, as the permanent hearing on the 27th, but also to
23 give me time to identify potential counsel.
24 T have spoken with Attormeys Violent and Senville,
25 the attorneys in Mr. Wistow's office, as well as the
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union to try to identify attorneys that may be able to
and willing to step into that role. Obviously, your
Honor, Ms. Violet and Senville have said they are doing
their representation on a pro bono basis. The union is
obviously doing their representation of the union members
who pay dues to the union. That middle group because,
quite frankly, I do not believe the estate can afford to
retain counsel on their behalf, there is a question as to
whether or not if we sought counsel that was not willing
to do it pro bono, that those parties would need to
understand what the fee would be with that attorney and
then work it out.

Hopefully, I can identify one or more attorneys that
will be willing to do it on a pro bono basis, but I would
just ask for that additional time to prepare a reasonable
recommendation to the Court, which hopefully will include
a recommendation on a counsel that costs, hopefully, the
pension holders no additional funds. But if so, they can
make a determination for themselves as to whether or not
they want to hop into the that group.

THE COURT: Let me see if I can break this down and
understand it a little bit. We have basically two paths
that are going on. The first is we have counsel
investigating claims and determining where there are

claimg and locking to bring money and to appropriate it
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1 into the estate. I don't necessarily see an issue with
2 all 2,700 plus aside from what we just got this morning
3 in terms of what the arrangements are of not being on the
4 same page in terms of bringing into the estate. Is that
5 what happened?
6 MR. DELSESTO: I think it's safe to say, your Honor,
7 that all 2,729 pension holders are interested in bringing
8 as much money into the estate to supplement the current
9 plan.
10 THE COURT: We're talking about something a little
11 different here and I just want to be clear. Those 2,729
12 menbers of the plan are in differing positions. You just
13 went through, we have some that are retirees that are
14 currently collecting that may be in a certain situation,
15 we have members of the bargaining unit that are involved,
16 and then we have another group that you started talking
17 about that are no longer covered by the bargaining unit
18 and may not be collecting at this point and there may be
19 some other things that come into play. Maybe it's those
20 kinds of groups or maybe it's something different that
21 the Receiver wants to loock at and come up with a
22 committee structure looking at the interest of those
23 different groups, which the Court has done in the past,
24 most recently with Westerly Hospital, so I am all for
25 that.
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But I think it's important for everyone to
understand there is another reason for that and the
reason for that is, as the Receiver said last time, is
that after the first of the year there may come a point
in time where the Receiver is going to have to asgk this
Court to make some adjustments in benefits based on the
amount of assets that are in the plan. I foresee an
issue where there may be different points of view
depending on where people are as plan participants in
terms of what the Court should do. I would like sooner
rather than later to kind of tee up that issue of whether
we are going to have groups to make sure that if down the
road the Court has to make a decision is getting informed
from a different prospective of the groups.

T understand because of different circumstances of
different people, there can probably be 25 or 30
different groups. Unfortunately, to manage this we need
to have a limited number of groups, and if we have
attorneys that are willing to pro bono represent certain
portions of the groups or if there are attorneys already
representing certain portions of the group, I'm going to
leave that to you to make the appropriate
recommendations.

But I think that it's critical when we come back on

the 27th that you're prepared to make that recommendation
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because I really do view for good or bad, unfortunately,
there is two parallel paths right now and the Court is
going to be in the position where it may have to address
that after the first of the year. What do we do in terms
of benefits that are going ocut because of the amount of
money in the plan? It's important that the Court be
informed from very different perspectives from the people
on the plan. So I appreciate you brought it up. 2As far
as I'm concerned, aside from claims it's appropriate and
necessary to move forward.

MR. DELSESTO: Thank you, your Honor. And to your
point, your Honor, part of the reason why I want that
established sooner rather than later it's because my
intention to sit down with Attorney Violet, Senville,
Callaci and whoever the attorney for that middle group is
as quickly as possible to see if we can collectively come
to a resolution on benefits. I think it's important for
everyone to understand that the work that Wistow Sheehan
& Loveley will be doing will take some time. Even if
they are able to identify potential claims that are
prudent to pursue, that is much further down the road
than the February 1lst date that we spoke about at the
last hearing. So at the very least there would need to
be some type of interim adjustment on benefits to make

sure the plan sustains in an appropriate way while Wistow
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1 Sheehan & Loveley does the investigation and eventually

2 pursues whatever claims and litigation that is.

3 THE COURT: I just want to be clear, there is a

4 clean slate. The other motion about the 40 percent no

5 longer exists. It's going to be that that, you know,

6 recommendation and the parties is going to be something

7 that is yet to be determined. I use the word may, but,

8 you know, being quite frank, there is assets in the

9 pension plan at this point that are far less than would
10 be available to make all the payments to the retirees.
11 So it may very well be an issue that we need to address
12 prior to knowing what claims there may be and hopefully
13 resolving some of those claims.
14 MR. DELSESTO: Exactly.
15 THE COURT: Is there anything else?
16 MR. DELSESTO: Unless your Honor has any questions
17 on that, I know everything I just presented to your Honor
18 provides somewhat of a summary of the status of what has
19 been done but I have some additional information that T
20 can provide your Honor in terms of a general status over
21 and above what we've already discussed today.
22 THE COURT: Why don't we do that. I just want to
23 point out, now that we talked about an emergency petition
24 to engage counsel, something that came up last time and
25 something that Attorney Callaci brought up in his papers.
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1 As T mentioned before Attormey Enright and Rider from the
2 Rhode Island Attorney General's Office that this
3 engagement in no way both regulatory, state, federal,
4 operates a stay in any way of any investigation or
5 anything else that they deem appropriate. The role of
6 the attormey for the Receiver going forward is later
7 focused on claims the estate may have, resolving the
8 issues that may affect the plan, and it doesn't foreclose
9 in any way any of the other agencies from doing what
10 they may or may not do what they feel is appropriate.
11 Why don't we move forward.
12 MR. DELSESTO: Thank you, your Honor. Since the
13 last time we were before your Honor on September 8th, in
14 addition to all of the discussions and negotiations that
15 resulted in the petition today, I have met, along with
16 Attorney Wistow, many of the state leaders. We have met
17 with President Ruggiero from the senate. We met with
18 Speaker Mattiello. We met with members from the
19 Governor's office as well as with Treasurer Magaziner. I
20 am happy to report, cbviously, the feedback on what we
21 are doing and what we're trying to do is positive.
22 Obviously, all state leaders were very upset with the
23 need to do what we're doing but happy with the Court. I
24 and Wistow, Sheehan, & Loveley are pursuing what we are
25 and trying to clear up what has happened and what can be




Case 1:18-cv-00328-WES-LDA Document 65-4 Filed 11/21/18 Page 30 of 33 PagelD #: 2188

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

done to fix it.

T am also happy to let the Court know that Treasurer
Magaziner, who, cbviously, his office has expertise in
dealing with pensions has offered the services of his
staff to provide any information that he can to assist in
our efforts. I already had several communications with
his office in which they provided information that will
be helpful. I appreciate that offer and I will continue
to utilize it as long as the offer remains open.

In addition to that, your Honor, we have also met
with the actuary of the plan, the plan administration,
which is Angell Pension, and their counsel. We had a
substantial meeting with them and we're going to be
following up in e-mail communication with their counsel
this morning to set up a set discussion, not in person,
but on the phone with them on that issue.

As I indicated earlier in the presentation, we had a
town hall meeting on Octcber 2nd at Rhodes on the
Pawtuxet. We had approximately 600 pension holders in
attendance and after a brief overview of the process and
where we were at that point, I opened up the floor to
questions and many of the questions that were raised, the
covious ones were what happened, where did the money go,
but they were also related to issues that were brought

before the Court today in terms of the creditors,
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1 engaging Mr. Sheehan and Loveley, and things of that
2 nature. I continue to receive many, many, many calls and
3 e-mails from pension holders regarding the status of
4 issues. Most are out of state at this point, who are not
5 able to attend hearings like this. I have indicated to
6 them that T have set up the website which has court
7 pleadings as I indicated at the last hearing. Since then
8 I've also setup a website, a companion piece of the
9 website, which has information that I believe is public
10 or should be publically available related to the pension
11 plan with one caveat, your Honor.
12 Obviously, there are documents that may come into my
13 possession that generally speaking, I believe, might be
14 appropriate for public consumption. However, for the
15 reasons related to Wistow, Sheehan & Lovely's efforts, I
16 don't think it's prudent at this time to make that
17 information public. Whatever I'm making public on that
18 site, it's based on the determination that it is not only
19 appropriate for public consumption, but that it will not
20 in some way compromise the efforts of Mr. Wistow and his
21 firm on what their charge is in this case.
22 Other than that, your Honor, that pretty much brings
23 us current to today. We will continue to review
24 documents related to the plan. It's a large volume of
25 documents as your Honor is aware and may know. Each time
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1 we review something, it sometimes raises more questions
2 than answers for us. It's a long arduocus process. We're
3 going through it. Possibly in the next two weeks when we
4 are back before your Honor on the permanent that will
5 give us another update as to where we are and I will
6 continue to keep people informed as much as I can.
7 T have done, as I presented to your Honor, a draft
8 of what I will call frequently asked questions. I'm
9 adjusting that from the first one that I had sent to your
10 Honor. I received input from Wistow Sheehan & Loveley on
11 it and I added other issues that pension holders have,
12 quite frankly, raised to me and I will be posting that on
13 the data portion of the website by the week's end and we
14 will supplement that as additional questions come up and
15 as this case proceeds and other frequently asked
16 questions come up at each stage.
17 THE COURT: I would just ask counsel that the
18 Receiver comunicate back to those general office's that
19 offered their help of where we are status wise, including
20 an application to retain, but also just as importantly,
21 so nobody is caught off guard you may be presenting a
22 petition after the first of the year which deals with
23 cuts and certainly those will be appreciated.
24 MR. DELSESTO: I will, your Honor. Unless your
25 Honor has anything further, that concludes my report for
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today.

THE COURT: Attornmey Wistow, is there anything else
that you wish to bring up that the Receiver hasn't
covered?

MR. WISTOW: Only to point out that if indeed we are
appointed, we are ready to the same day issue our initial
subpoenas. We have been working on those.

THE COURT: Thank you very much. With that, I want
to thank the Receiver for the report. 9:30 on October
22nd will be the next hearing to take up the permanent
receiver. The emergency motion and the petition for
instructions filed with the Court will be made available
both by the Receiver, and the Court requests anyone who
wishes to be heard in writing to submit something by the
close of business on Monday.

MR. DELSESTO: Thank you, your Honor.

THE COURT: Thank you.

MR. DELSESTO: I will submit a proposal order on the
petition for instructions as well as one has already been
submitted on which is Wistow Sheehan & Loveley.

THE COURT: Thank you all for your patience. The
Court is in recess.

(ADJOURNED.)
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

St. Joseph Health Services of Rhode Island,

Inc.

Vs. PC 2017-3856

St. Josephs Health Services of Rhode Island
Retirement Plan, as amended

ORDER APPROVING RECEIVER’S EMERGENCY PETITION
TO ENGAGE SPECIAL LEGAL COUNSEL

This matter having come before this Honorable Court on October 11, 2017, Justice Brian
Stern presiding, with respect to the Receiver's Emergency Petition to Engage Special Legal Counsel

(the “Petition™), it is hereby
ORDERED, ADJUDGED AND DECREED:

1. That for the reasons stated in the Receiver’s Petition and in accordance with the terms
of the Engagement, attached to the Petition as Exhibit A and incorporated herein by reference, the
Receiver is hereby authorized to retain the law firm of Wistow Sheehan & Lovely PC (“WSL”) to act
as the Receivership Estate’s special litigation counsel for the purposes more specifically set forth in
the Petition and the Engagement;

2. Until further order of this Court, the Receiver shall be authorized to submit to the
Court for approval the time records/invoices of WSL in redacted format along with a reasoned
recommendation by the Receiver regarding the approval of the same;

3. The Receiver’s first request for approval of the fees of WSL may include those fees
reasonably incurred by WSL in connection with this matter since August 18, 2017;

4. This Order shall be effective nunc pro tunc as of October 11, 2017.

ENTERED as an Order of this Court this S l day of October, 2017.
ENTERED: BY ORDER:

Stern, ¥, Clerk, Superior Court
Date: October / 2 , 2017 Date: October ‘“ ' , 2017

{Order - Petition to Hire Legal Counsel.1}
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

St. Joseph Health Services of Rhode Island,
Inc. :
Petitioner
PC 2017-3856
vs.

St. Josephs Health Services of Rhode Island
Retirement Plan, as amended
Respondent

SUPERIOR COURT
FILED
HEHRY S. KINCH. JR.

170CT 27 AMI0: 5

Bank of America, in its capacity as Trustee of
Respondent '
Nominal Respondent

ORDER APPOINTING PERMANENT RECEIVER

This cause came to be heard on October 27, 2017, on the Appointment of Permanent
Receiver for the Respondent, and it appearing that the notice provided by the Order of this Court

previously entered herein has been given, and upon consideration thereof, it is hereby

ORDERED, ADJUDGED AND DECREED:

1. That Stephen F. Del Sesto, Esq., of Providence, Rhode Island, be and hereby is
appointed Permanent Receiver (the “Receiver”) of the Respondent, and of all the estate, assets,
effects, property' and business of Respondent of every name, kind, nature and description, with
all the powers conferred upon the Receiver by the Rhode Island General Laws, by this order, or

otherwise, and with all powers incidental to the Receiver’s said Office.

2. That said Receiver shall, no later than five (5) days from the date hereof, file
herein a bond in the amount of $1,000,000.00 with any surety thereon authorized to do business

in the State of Rhode Island conditioned that the Receiver will well and truly perform the duties

of said office.

{Order - Appointing Perm Recvr (St. Joes).1} 292541.1
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3. The Receiver shall have all powers, authorities, rights and privileges heretofore
possessed by the Respondent’s plan administrator, officers, directors and managers under
applicable state and federal law, the Plan, as amended, the Trust Agreement, as may have been
amended and/or other agreements in addition to all powers and authority of a receiver at equity,
and all powers conferred upon a receiver by the provisions of RI Rules of Civil Procedure, Rule
66.

4, The directors, officers, managers, investment advisors, accountants, actuaries,
attorneys and other agents of the Respondent shall have no authority with respect to the
Respondent, its administration or assets, except to the extent as may hereafter be expressly
granted by the Receiver. The Receiver shall assume and control the administration of the
Respondent and shall pursue and preserve all of its claims. The Receiver be and hereby is
authorized to take any and all actions or expressly delegate the same which, prior to the entry of
this Order, could have been taken by the officers, directors, administrators, managers, and agents

of the Respondent.

S. That said Receiver be and hereby is authorized, empowered and directed to take
control, possession and charge of said Respondent and its assets, wherever located, and manage
and continue the administration and oversee the Respondent and to reasonably preserve the
same, and is hereby vested with title to the same; to collect and receive the debts, property and
other assets and effects of said Respondent, with full power to prosecute, defend, adjust and
compromise all claims and suits of, by, against or on behalf of said Respondent and to appear,
intervene or become a party in all suits, actions or proceedings relating to said estate, assets,
effects and property as may in the judgment of the Receiver be necessary or desirable for the

protection, maintenance and preservation of the assets of said Respondent.

6. The past and/or present officers, directors, agents, managers, trustees, attorneys,
actuaries, accountants, investment advisors and investment managers of the Respondent, as well ,
as those acting in their place, are hereby ordered and directed to preserve and turn over to the
Receiver forthwith all paper and electronic information of, and/or relating to, the Respondent
and/or all Respondent’s assets or property; such information shall include but not be limited to

books, records, documents, accounts and all other instruments and papers.

{Order - Appointing Perm Recvr (St. Joes).1} 292541 .1
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7. That this appointment is made in succession to the appointment of Temporary
Receiver heretofore made by order of this Court, and the Receiver shall take and be vested with
the title to all assets, property and chooses-in-action which have heretofore accrued to the
Temporary Receiver with power to reject or confirm and ratify in writing such agreements as are

entered into by such Temporary Receiver and to carry out and perform the same.

8. That the Receiver is authorized, in the Receiver’s discretion, to monitor, manage
and continue the administration of Respondent until further order of this Court, and to engage
and employ such persons, including, without limitation, actuaries, investment advisors,
investment managers, benefit administrators and any other professionals as may be desirable, in
the Receiver’s sole discretion, for the foregoing purposes and, in connection therewith, to use
such assets of the Respondent and other monies as shall come into the Receiver’s hands and
possession, as far as the same shall be necessary, for the above purposes and for continuing the
administration of the Respondent until further Order of this Court. The Court recognizes and
acknowledges that prior to the entry of this Order the Receiver had sought and obtained this
Court’s authority to engage the Providence, RI law firm of Wistow Sheehan & Loveley, PC
(“WSL”) to serve as special litigation counsel to the Receiver for the purpose of investigating
and, if necessary and appropriafe, settling or litigating possible claims against third parties
related to the prior management, administration and oversight of the Respondent. To the extent

necessary, the Court here confirms and ratifies the Receiver’s authority to engage WSL for that

purpose.

9. That the Receiver is authorized to incur expenses for goods and services as in the
Receiver’s discretion may be desirable or necessary for continued management, investment,
assessment and administration of the Respondent and its assets. To the extent that the Receiver
incurs, directly or indirectly, any hard costs and expenses in furtherance of his obligations and
duties hereunder, until further order of this Court, the Receiver shall be authorized to pay or
reimburse the pre-payment of such expenses without the need to first obtain prior approval from
this Court. Any and all such expenses paid or reimbursed shall be reported to the Court as part
of the Receiver’s formal reports filed with the Court. The Receiver’s authority as set forth in this

paragraph 9 shall be nunc pro tunc as of August 18, 2017.

{Order - Appointing Perm Recvr (St. Joes).1} 2925411
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10.  That said Receiver be and hereby is authorized and empowered to sell, transfer
convert, invest, monetize or convey said Receiver’s right, title and interest and the right, title and
interest of the Respondent in and to any investment, interest or property, tangible or intangible,
for such sum or sums of money as to said Receiver appears reasonable and proper, provided,
however, that approval is first given by this Court on ex parte application by the Receiver, or

after such notice as the Court may require.

I1. In fulfillment of the reporting requirements set forth in Rule 66 (e) of the Superior
Court Rules of Civil Procedure, the Receiver shall file with the Court the Reports referred to in
said Rule, as and when the Receiver deems necessary or advisable under the circumstances, or,
in any event, as and when required by Order of this Court. In addition, the Receiver shall file
with the Court, on or before May 1% and October 1% of each year, a Receivership Control
Calendar Report in accordance with Rhode Island Superior Court Administrative Order No. 98-
7.

12.  That the Receiver shall continue to discharge said Receiver’s duties and trusts
hereunder until further order of this Court; that the right is reserved to the Receiver and to the
parties hereto to apply to this Court for any other or further instructions to said Receiver and that
this Court reserves the right, upon such Notice, if any, as it shall deem proper, to make such

further orders herein as may be proper, and to modify this Order from time to time.

13. That, pursuant to and in compliance with Rhode Island Supreme Court Executive
Order No. 95-01, this Court finds that the designation of the aforedescribed person for
appointment as Receiver is warranted and required because of said Receiver’s specialized

expertise and experience.

14. Excluding the vested participants of Respondent, all other creditors or other
claimants of Respondent, if any, hereby are ordered to file under oath with the Receiver at 72

Pine Street, 5 Floor, Providence, Rhode Island 02903 on or before the 1 day of March, 2018,

a statement setting forth their claims, including, but without limiting the generality of the
foregoing, the name and address of the claimant, the nature and amount of such claim, a

statement of any security or lien held by the claimant to which such claimant is or claims to be

{Order - Appointing Perm Recvr (St. Joes).1} 292541.1
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entitled, and also a statement as to any preference or priority which the claimant claims to be

entitled to over the claims of any other or all other claimants or creditors.

15.  That the commencement, prosecution, or continuance of the prosecution, of any
action, suit, arbitration proceeding, hearing, or any foreclosure, reclamation or repossession
proceeding, both judicial and non-judicial, or any other proceeding, in law, or in equity or under
any statute, or otherwise, against the Respondent or any of its assets or property, in any Court,
agency, tribunal, or elsewhere, or before any arbitrator, or otherwise by any creditor, corporation,
partnership or any other entity or person, or the levy of any attachment, execution or other
process upon or against any asset or property of the Respondent, or the taking or attempting to
take into possession any asset or property in the possession of the Respondent or of which the
Respondent has the right to possession, or the cancellation at any time during the Receivership
proceeding herein of any insurance policy, lease or other contract with the Respondent, by any of
such parties as aforesaid, other than the Receiver designated as aforesaid, without obtaining prior
approval thereof from this Honorable Court, in which connection said Receiver shall be entitled
to prior notice and an opportunity to be heard, are hereby restrained and enjoined until further

Order of this Court.

16.  That Notice be given of the entry of this Order by the Clerk of this Court by
publication of a copy of this Order in The Providence Journal on or before the 10™ day of

November, 2017, and by the Receiver mailing on or before the 17" day of November, 2017 a

copy of this Order to each of Respondent’s vested participants and creditors known as such to the
Receiver, or appearing as such on the books or records of the Respondent, addressed to each

such vested participant or creditor at his/her/its last known address.

17. This Order is entered by virtue of and pursuant to this Court's equity powers and

pursuant to its powers as authorized by the laws and statutes of the State of Rhode Island.

o QTR
ENTERED as an Order of this Court this day of October, 2017.

ENTERED: BY ORDER:

{Order - Appointing Perm Recvr (St. Joes).1} 292541 1
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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

STEPHEN DEL SESTO, AS RECEIVER AND :
ADMINISTRATOR OF THE ST. JOSEPH
HEALTH SERVICES OF RHODE ISLAND
RETIREMENT PLAN; GAIL J. MAJOR,;

NANCY ZOMPA; RALPH BRYDEN;
DOROTHY WILLNER; CAROLL SHORT;
DONNA BOUTELLE; and EUGENIA
LEVESQUE,

Plaintiffs :
V. : C.A. NO.:

PROSPECT CHARTERCARE, LLC; ;

CHARTERCARE COMMUNITY BOARD; ST. : Jury Trial Demanded
JOSEPH HEALTH SERVICES OF RHODE

ISLAND; PROSPECT CHARTERCARE

SJHSRI, LLC; PROSPECT CHARTERCARE Class Action
RWMC, LLC; PROSPECT EAST HOLDINGS,

INC.; PROSPECT MEDICAL HOLDINGS,

INC.; ROGER WILLIAMS HOSPITAL, ;

CHARTERCARE FOUNDATION; THE RHODE:

ISLAND COMMUNITY FOUNDATION;

ROMAN CATHOLIC BISHOP OF

PROVIDENCE; DIOCESAN

ADMINISTRATION CORPORATION;

DIOCESAN SERVICE CORPORATION; and

THE ANGELL PENSION GROUP, INC.,

Defendants.

COMPLAINT
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PLAINTIFFS

1. The St. Joseph Health Services of Rhode Island Retirement Plan (the
“Plan”) is a defined benefit retirement plan based in Rhode Island with over 2,700
participants.

2. Plaintiff Stephen Del Sesto is a resident of East Providence, Rhode Island.
He brings this action on behalf of the Plan and all of the Plan participants, in his
capacity as Receiver for and Administrator of the Plan. He was appointed by the Rhode
Island Superior Court in the case captioned St. Joseph Health Services of Rhode
Island, Inc. v. St. Josephs Health Services of Rhode Island Retirement Plan, as
amended, PC-2017-3856 (the “Receivership Proceeding”).

3. Plaintiff Gail J. Major resides in Cranston, Rhode Island and is a
participant in the Plan. She brings this action in her individual capacity and on behalf of
all other Plan participants.

4. Plaintiff Nancy Zompa resides in Cranston, Rhode Island and is a
participant in the Plan. She brings this action in her individual capacity and on behalf of
all other Plan participants.

5. Plaintiff Ralph Bryden resides in North Scituate, Rhode Island and is a
participant in the Plan. He brings this action in his individual capacity and on behalf of
all other Plan participants.

6. Plaintiff Dorothy Willner resides in Cranston, Rhode Island and is a
participant in the Plan. She brings this action in her individual capacity and on behalf of

all other Plan participants.
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7. Plaintiff Caroll Short resides in Smithfield, Rhode Island and is a
participant in the Plan. She brings this action in her individual capacity and on behalf of
all other Plan participants.

8. Plaintiff Donna Boutelle resides in Johnston, Rhode Island and is a
participant in the Plan. She brings this action in her individual capacity and on behalf of
all other Plan participants.

9. Plaintiff Eugenia Levesque resides in West Greenwich, Rhode Island and
is a participant in the Plan. She brings this action in her individual capacity and on
behalf of all other Plan participants.

10.  The Plaintiffs who bring this action both in their individual capacity and on
behalf of all other Plan participants are referred to collectively as the “Proposed Class

Representatives.”

DEFENDANTS
11. Defendant PROSPECT CHARTERCARE, LLC (“Prospect Chartercare”) is
a limited liability company organized and existing under the laws of the State of Rhode
Island, with its principal office in Los Angeles, California. Directly, and through its 100%
owned subsidiaries PROSPECT CHARTERCARE SJHSRI, LLC" and PROSPECT

CHARTERCARE RWMC, LLC,? Prospect Chartercare owns and operates health care

" Not to be confused with St. Joseph Health Services of Rhode Island which until the 2014 Asset Sale
owned and operated Fatima Hospital. St. Joseph Health Services of Rhode Island is controlled by the
nonprofit corporation CharterCARE Community Board, not the for-profit Prospect Chartercare.

2 Not to be confused with the corporation Roger Williams Hospital that owned and operated Roger
Williams Hospital prior to the 2014 Asset Sale, which is owned or controlled by CharterCARE Community
Board, not Prospect Chartercare. Flow charts setting forth the relationships of certain Defendants and
other entities, before the 2014 Asset Sale and as a result of the 2014 Asset Sale, are attached hereto at
Tab 1.
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facilities in Rhode Island, including but not limited to two hospitals, Roger Williams
Hospital and Our Lady of Fatima Hospital (“Fatima Hospital”), having acquired them in
connection with an asset sale that closed on June 20, 2014 (the “2014 Asset Sale”).
Prospect Chartercare currently has two members.

12. One member of Prospect Chartercare, holding a 15% ownership interest,
is Defendant CharterCARE Community Board (“CCCB”), an entity organized and
existing under the laws of the State of Rhode Island as a non-profit corporation, with its
principal office in Providence, Rhode Island. Prior to the 2014 Asset Sale, CCCB was
known as CharterCARE Health Partners, or CCHP.

13.  The other member of Prospect Chartercare, holding the remaining 85%
ownership interest, is Defendant Prospect East Holdings, Inc. (“Prospect East”), a for-
profit corporation organized and existing under the laws of the State of Delaware with a
principal office and place of business in Los Angeles, California. Prospect East is the
wholly owned subsidiary of Defendant Prospect Medical Holdings, Inc.

14.  Defendant Prospect Medical Holdings, Inc. (“Prospect Medical Holdings”)
is a corporation organized and existing under the laws of the State of Delaware with a
principal office and place of business in Los Angeles, California. Prospect Medical
Holdings owns all of the shares of Prospect East.

15. Defendant St. Joseph Health Services of Rhode Island (“SJHSRI”) is an
entity organized and existing under the laws of the State of Rhode Island as a non-profit
corporation, with its principal office in Providence, Rhode Island.

16. Prior to the 2014 Asset Sale, SUHSRI owned Fatima Hospital. Since then,
SJHSRI no longer operates a hospital or otherwise provides health care. Instead,
SJHSRI’s business consists of defending lawsuits and workers’ compensation claims,

3
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collecting certain debts and receivables, paying or settling certain liabilities which were
excluded from the 2014 Asset Sale, and, until the Receiver was appointed,
administering the Plan.

17.  Defendant Roger Williams Hospital (“RWH?”) is an entity organized and
existing under the laws of the State of Rhode Island as a non-profit corporation, with its
principal office in Providence, Rhode Island. RWH is the survivor of a merger in 2010
with Roger Williams Medical Center, and has sometimes done business under that
name.

18.  Prior to the 2014 Asset Sale, RWH owned the hospital it operated under
the name of Roger Williams Hospital. Upon the sale, RWH ceased operating a hospital
or otherwise providing medical care, and existed only to provide funds to SUHSRI and
possibly other individuals and entities (but did not provide funds to the Plan), defend
lawsuits and workers’ compensation claims, collect certain debts and receivables, and
pay or settle certain liabilities which were excluded from the 2014 Asset Sale.

19. Atall relevant times CCCB was the ostensible parent company of both
SJHSRI and RWH, although, as discussed below, the separate corporate statuses of
CCCB, SHJSRI, and RWH must be disregarded to prevent fraud.

20. Defendant PROSPECT CHARTERCARE SJHSRI, LLC (“Prospect
Chartercare St. Joseph”) is a limited liability company organized and existing under the
laws of the State of Rhode Island with its principal office in Los Angeles, California.
Prospect Chartercare St. Joseph has owned Fatima Hospital since the 2014 Asset Sale.
The sole member of Prospect Chartercare St. Joseph is Prospect Chartercare.

21. Defendant PROSPECT CHARTERCARE RWMC, LLC (“Prospect
Chartercare Roger Williams”) is a limited liability company organized and existing under

4
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the laws of the State of Rhode Island with its principal office in Los Angeles, California.
Prospect Chartercare Roger Williams has owned Roger Williams Hospital since the
2014 Asset Sale. The sole member of Prospect Chartercare Roger Williams is
Prospect Chartercare.

22.  As used herein, “Prospect Entities” refers collectively to Defendants
Prospect Chartercare, Prospect Chartercare St. Joseph, Prospect Chartercare Roger
Williams, Prospect Medical Holdings, and Prospect East.

23. As used herein, “Old Fatima Hospital” refers to Fatima Hospital when it
was owned and operated by SJHSRI, and “New Fatima Hospital” refers to Fatima
Hospital since June 20, 2014 when it has been owned and operated by Prospect
Chartercare St. Joseph. “Old Roger Williams Hospital” refers to Roger Williams
Hospital when it was owned and operated by RWH, and “New Roger Williams Hospital”
refers to Roger Williams Hospital since June 20, 2014 when it has been owned and
operated by Prospect Chartercare Roger Williams.

24. SJHSRI, CCCB, RWH, the Diocesan Defendants, and the Prospect
Entities have contractually, publically, and repeatedly described the ownership and
operation of New Fatima Hospital and New Roger Williams Hospital as a joint venture
between the Prospect Entities and CCCB and they must be treated as joint venturers.

25. Defendant CharterCARE Foundation (“CC Foundation”) is an entity
organized and existing under the laws of the State of Rhode Island as a non-profit
corporation, with its principal office in North Providence, Rhode Island. It was formerly
named CharterCare Health Partners Foundation. Its sole member is CCCB.

26. Defendant Rhode Island Community Foundation, d/b/a Rhode Island
Foundation (“RI Foundation”), is an entity organized and existing under the laws of the

5
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State of Rhode Island as a non-profit corporation, with its principal office in Providence,
Rhode Island. RI Foundation holds and invests funds on behalf of CC Foundation to
which Plaintiffs claim to be entitled, and is named herein solely as a stakeholder of
property claimed by Plaintiffs, so that Plaintiffs may be accorded complete relief. When
Defendant RI Foundation is intended to be referred to herein it is always specifically
identified by name, and statements generally referencing “Defendants,” “all of the
Defendants,” or “all of the other Defendants,” do not refer to Defendant Rl Foundation
unless Defendant RI Foundation is referred to by name.

27. The Roman Catholic Bishop of Providence (“Corporation Sole”) is a
corporation sole, created by an act of the Rhode Island General Assembly entitled An
Act to Create the Roman Catholic Bishop of Providence, and His Successors, a
Corporation Sole, with its principal office in Providence, Rhode Island. Since May 31,
2005, Bishop Thomas Tobin was the President and Chief Executive Officer of
Corporation Sole. He was acting within the scope of his employment by Defendant
Corporation Sole with respect to all of his actions and omissions alleged herein.

28. Diocesan Administration Corporation (“Diocesan Administration”) is an
entity organized and existing under the laws of the State of Rhode Island as a non-profit
corporation, with its principal office in Providence, Rhode Island. It aids in administering
the affairs of the Roman Catholic Diocese of Providence (“Diocese of Providence”) and
was instrumental in various matters alleged herein concerning the Diocese of
Providence. Since May 31, 2005, Bishop Tobin was the President and Chief Executive
Officer of Diocesan Administration. He was acting within the scope of his employment
by Defendant Diocesan Administration with respect to all of his actions and omissions

alleged herein.



Case Number: PC-2018-4386

o o R B 5558 WES-LDA Document 65-7 Filed 11/21/18 Page 11 of 107 PagelD #:

Envelope: 1591266 2211
Reviewer: Alexa G.

29. Diocesan Service Corporation (“Diocesan Service”) is an entity organized
and existing under the laws of the State of Rhode Island as a non-profit corporation,
with its principal office in Providence, Rhode Island. It aids in administering the affairs
of and services provided by the Diocese of Providence and was instrumental in various
matters alleged herein concerning the Diocese of Providence. Since May 31, 2005,
Bishop Tobin was the President and Chief Executive Officer of Diocesan Service. He
was acting within the scope of his employment by Defendant Diocesan Service with
respect to all of his actions and omissions alleged herein.

30. Defendants Corporation Sole, Diocesan Administration, and Diocesan
Service, are collectively referred to herein as the “Diocesan Defendants.”

31.  The Angell Pension Group, Inc. (“Angell”) is a corporation organized and
existing under the laws of Rhode Island with its principal office in East Providence,
Rhode Island. Since 2005, Angell provided actuarial services in connection with the
Plan, and, at least since 2011, Angell provided administrative services which included
dealing directly with and advising Plan participants, initially on behalf of and as agents
for SUHSRI and CCCB, and later on behalf of and as agents for SUHSRI, CCCB, and

the Prospect Entities.

JURISDICTION AND VENUE

32. The amount in controversy exceeds the jurisdictional minimum of this
Court as set forth in R.l. Gen. Laws § 8-2-14. In addition, this Court has jurisdiction
over Plaintiff's request for declaratory relief pursuant to R.l. Gen. Laws § 9-30-1. All
Defendants have sufficient minimum contacts with Rhode Island and are subject to the
personal jurisdiction of this Court.

33. Venue in Providence County is proper under R.l. Gen. Laws § 9-4-3.
7
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CLASS ACTION ALLEGATIONS

34. The Proposed Class Representatives bring this action as a class action
pursuant to Super. R. Civ. P. 23 on behalf of themselves and the following class of
persons similarly situated: All participants or beneficiaries of the Plan (the “Class”). The
Receiver joins in the application of the Proposed Class Representatives that they be
appointed class representatives, and that the Court certify this action as a class action
pursuant to Super. R. Civ. P. 23.

35. Excluded from the Class are any high-level executives at SUHSRI or at the
other Defendants, or any employees who have responsibility or involvement in the
administration of the Plan, or who are subsequently determined to be fiduciaries of the

Plan, or who knowingly participated in any of the wrongful acts described herein.

A. NUMEROSITY

36. The exact number of Class members is unknown to the Proposed Class
Representatives at this time, but may be readily determined from records maintained by
Defendants in conjunction with records obtained by the Receiver. The number of Plan
beneficiaries is estimated to exceed 2,700. Upon information and belief, many, if not all,
of those persons are likely members of the Class, and thus the Class is so numerous

that joinder of all members is impracticable.

B. COMMONALITY

37. The issues regarding liability in this case present common issues of law
and fact, with answers that are common to all members of the Class, including but not
limited to (1) the determination of Defendant SUHSRI’s obligations and the Plan

participants’ rights under the Plan, and whether those obligations were breached and

8
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those rights violated; (2) the determination of whether all of the Defendants committed
fraud; (3) the determination of whether all of the Defendants engaged in a civil
conspiracy; (4) the determination of whether all of the Defendants aided and abetted
fraud; (5) whether the transfers of assets in connection with the 2014 Asset Sale and/or
2015 Cy Pres Proceeding constitute fraudulent transfers; (6) whether Defendants
violated the Hospital Conversions Act in connection with obtaining regulatory approval
of the 2014 Asset Sale; (7) whether Defendants owe or owed fiduciary duties to
participants of the Plan under state law; and (9) issues of successor liability.

38. The issues regarding the relief are also common to the members of the
Class as the relief will include, but are not limited to (1) equitable relief ordering
Defendants to fund the Plan, for the benefit of all Plan beneficiaries; (2) a judgment
avoiding the transfers in connection with the 2014 Asset Sale and 2015 Cy Pres
Proceeding; and (3) awarding to Plaintiffs’ counsel attorneys’ fees and expenses as

provided by the common fund doctrine and/or other applicable doctrine.

C. TYPICALITY

39. The Proposed Class Representatives’ claims are typical of the claims of
the other members of the Class, because their claims arise from the same events,
practices and/or courses of conduct, including, but not limited to, Defendants’ treatment
of the Plan, Defendants’ transfers of assets in connection with the 2014 Asset Sale
and/or 2015 Cy Pres Proceeding, Defendants’ misrepresentations to Plan beneficiaries,
Defendants’ misrepresentations to regulators in connection with the approval of the
2014 Asset Sale, and Defendants’ fraudulent schemes to defraud Plaintiffs. The
Proposed Class Representatives’ claims are also typical, because all Class members

are similarly affected by Defendants’ wrongful conduct.
9
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40. The Proposed Class Representatives’ claims are also typical of the claims
of the other members of the Class because, to the extent the Proposed Class
Representatives seek equitable or declaratory relief, it will affect all Class members
equally. Specifically, the equitable relief sought includes but is not limited to requiring
Defendants to make the Plan whole for all contributions that should have been made,
reformation of the Plan to correspond to Defendants’ representations and promises in
connection therewith, and for interest and investment income on such contributions.
The declaratory relief sought will address Defendants’ obligations to all Plan
participants.

41. Defendants do not have any defenses unique to the Proposed Class
Representatives’ claims that would make the Proposed Class Representatives’ claims

atypical of the remainder of the Class.

D. ADEQUACY

42. The Proposed Class Representatives will fairly and adequately represent
and protect the interests of all members of the Class.

43. The Proposed Class Representatives do not have any interests
antagonistic to or in conflict with the interests of the Class.

44. Defendants have no unique defenses against the Proposed Class
Representatives that would interfere with Plaintiffs’ representation of the Class.

45. The Proposed Class Representatives have engaged counsel (a) with
extensive experience in complex litigation, (b) who have already devoted hundreds of
hours and secured and reviewed approximately one million pages of documents in

investigating those claims, and (c) with the approval of the Rhode Island Superior Court,

10
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represent the Receiver whose interests are identical to the interests of the Proposed

Class Representatives.

E. RULE 23(B)(1) REQUIREMENTS

46. The requirements of Rule 23(b)(1)(A) are satisfied because prosecution of
separate actions by the members of the Class would create a risk of establishing
incompatible standards of conduct for Defendants.

47.  The requirements of Rule 23(b)(1)(B) are satisfied because adjudications
of these claims by individual members of the Class would, as a practical matter, be
dispositive of the interests of the other members not parties to the actions, or
substantially impair or impede the ability of other members of the Class to protect their

interests.

F. RULE 23(B)(2) REQUIREMENTS

48. Class action status is also warranted under Rule 23(b)(2) because
Defendants have acted or refused to act on grounds generally applicable to the Class,
thereby making appropriate final injunctive, declaratory, or other appropriate equitable

relief with respect to the Class as a whole.

G. RULE 23(B)(3) REQUIREMENTS

49. If the Class is not certified under Rule 23(b)(1) or (b)(2), then certification
under (b)(3) is appropriate because questions of law or fact common to members of the
Class predominate over any questions affecting only individual members. The common
issues of law or fact that predominate over any questions affecting only individual
members include, but are not limited to: (1) the determination of Defendant SUHSRI's

obligations and the Plan participants’ rights under the Plan, and whether those
11
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obligations were breached and those rights violated; (2) the determination of whether all
of the Defendants committed fraud; (3) the determination of whether all of the
Defendants engaged in a civil conspiracy; (4) the determination of whether all of the
Defendants aided and abetted fraud; (5) whether the transfers of assets in connection
with the 2014 Asset Sale and/or 2015 Cy Pres Proceeding constitute fraudulent
transfers; (6) whether Defendants violated the Hospital Conversions Act in connection
with obtaining regulatory approval of the 2014 Asset Sale; (7) whether Defendants owe
or owed fiduciary duties to participants of the Plan under state law; and (8) issues of
successor liability.

50. Aclass action is superior to the other available methods for the fair and
efficient adjudication of this controversy because:

A. Individual Class members do not have an interest in controlling the
prosecution of these claims in individual actions rather than a class action, because the
equitable and declaratory relief sought by any Class member will either inure to the
benefit of the Plan or affect each class member equally;

B. Individual members also do not have any interest in controlling the
prosecution of these claims because the monetary relief that they could seek in any
individual action is identical to the relief that is being sought on their behalf herein;

C. This litigation is properly concentrated in this forum, where most or all
Defendants are headquartered and/or located, where Plaintiffs are located or live, and
where the Receivership Proceeding concerning the Plan is already pending; and

D. There are no difficulties managing this case as a class action.

12
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RELATED PROCEEDINGS

51.  Concurrently with the filing of this Complaint, Plaintiffs have filed or are
filing a parallel proceeding in the United States District Court for the District of Rhode
Island, asserting the state law claims made herein along with additional federal claims
for which the United States District Court has exclusive or concurrent jurisdiction (the
“Federal Action”). This state court proceeding is brought solely for the purposes of
protecting Plaintiffs from the possible expiration of any time limitations during the
pendency of the proceedings in the Federal Action, should the Federal Court for any
reason decline to exercise supplemental jurisdiction over those state law claims.
Plaintiffs intend to ask that this state court proceeding be stayed pending the resolution
of the proceeding in the Federal Action.

52.  Plaintiffs have also sought or will seek leave to intervene in a case that is
currently pending in the Rhode Island Superior Court entitled In re: CHARTERCARE
HEALTH PARTNERS FOUNDATION, ROGER WILLIAMS HOSPITAL and ST.
JOSEPH HEALTH SERVICES OF RHODE ISLAND, C.A. No. KM-2015-0035 (the
“2015 Cy Pres Proceeding”), in which Plaintiffs ask the Rhode Island Superior Court to
order that Defendants CC Foundation and Rl Foundation hold the approximately
$8,200,000 (and any proceeds thereof) that was transferred from SJHSRI and RWH
pursuant to the order of the court in that proceeding, so as to protect Plaintiff’s claims
against those funds and preserve the status quo pending the determination of the merits

of those claims in this Court or in the Federal Action.

OVERVIEW
53. This case concerns an insolvent defined benefit retirement plan with over
2,700 participants, consisting of hospital nurses and other hospital workers who, after
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many years of dedicated service to their patients and SJHSRI, learned in August of
2017 that the Plan had not been adequately funded. The disclosure occurred when the
Plan was placed into receivership by SJHSRI, with the request that the Rhode Island
Superior Court approve a virtually immediate 40% across-the-board reduction in
benefits.

54.  The harm to the Plan participants’ pensions is the product of (at least) four
separate but related factual scenarios and schemes:

a. For nearly fifty years SUHSRI used the Plan as a marketing
tool to hire and retain employees, and promised employees
and prospective employees that SUHSRI made 100% of the
necessary contributions and that they had no investment
risk, leading them to mistakenly but justifiably conclude that
SJHSRI was making the necessary contributions and their
pensions were safe;

b. For most of at least the past ten years, SUJHSRI stopped
making necessary contributions with the result that the Plan
was grossly underfunded, but SUHSRI and other Defendants
conspired to conceal it from Plan participants through
fraudulent misrepresentations and material omissions
regarding the Plan;

C. For many years SJHSRI and other Defendants secretly
sought a means to terminate the Plan without exposing
SJHSRI’s substantial operating assets and charitable funds
to lawsuits by Plan participants for benefits, including in
December of 2012 when SJHSRI considered unilaterally
terminating the Plan and paying benefits only to employees
who were already retired, which would have deprived over
1,800 other Plan participants of any pension whatsoever, but
reconsidered because SJHSRI feared that the excluded Plan
participants would bring a successful class action that would
end up costing SJHSRI more than it would save by
terminating the Plan;

d. Beginning in 2011, SJHSRI and other Defendants put into
operation a scheme to transfer SUHSRI’s operating assets,
cash, and most of its expected future charitable income to
entities controlled by SJHSRI’'s parent company, intending
that such assets thereby would be out of reach of a suit by
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the Plan participants, and then terminate the Plan. This
scheme had four key stages:

i. First, in connection with the 2014 Asset Sale, SUHSRI
and related entities engaged in the fraudulent transfer
of SUHSRI’s operating assets to the control of a for-
profit limited liability company, leaving SJHSRI with the
insolvent pension plan and no operating assets, in
return for SUHSRI’'s parent company getting a 15%
stake in the for-profit company that they thought would
be safe from the claims of Plan participants, and made
fraudulent misstatements and material omissions
concerning the Plan to the state regulatory agencies
whose approval was required for the transfer to go
forward.

i.  Then, to secure cash which should have gone to bolster
the Plan, SUHSRI’'s parent company over the last four
years stripped at least $8,200,000 in charitable assets
from SJHSRI and its other subsidiary, and either spent
or put the money in a foundation it controlled. This was
accomplished by misleading the Rhode Island Superior
Court in 2015 into approving these wrongful and
fraudulent transfers under the doctrine of cy pres.

iii.  Finally, having accomplished their goal of stripping
SJHSRI of virtually all value, SJHSRI and its affiliates
sought to wash their hands of the problem they created,
and put the Plan into receivership in August of 2017
and asked the state court to reduce SJHSRI'’s liabilities

to Plan participants by 40% on the grounds that
SJHSRI had insufficient assets to fund the Plan.

55.  SJHSRI, the Prospect Entities, and other Defendants committed fraud,
breached their contractual obligations, violated their duty of good faith and fair dealing,
and otherwise acted wrongfully. As a result, they must be required to compensate
losses to the Plan and remedy such violations, including returning all assets improperly
diverted from the Plan, and to otherwise fully fund the Plan.

56. They also ran afoul of Rhode Island laws prohibiting fraudulent
conveyances. The remedies for those violations include that the Prospect Entities must

turn over to the Plan and its participants the entirety of the assets they acquired in the
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2014 Asset Sale, with no credit or offset for what they paid for those assets, or for the
improvements that they may have made on the facilities. In other words, the Plaintiffs
are entitled to judgment awarding them these assets, including but not limited to New
Fatima Hospital and New Roger Williams Hospital, or ordering that these properties and
other assets be sold and awarding Plaintiffs the proceeds from the sale up to the
amount necessary to fully fund the Plan on a termination basis and ensure the pensions

of all Plan participants.

FACTs
A. HISTORY OF THE PLAN

57. From 1965 to 1995, SJHSRI’s employees participated in the pension plan
that the Diocesan Defendants established for the employees of the Diocese of
Providence (the “Diocesan Plan”).

58.  Prior to January 1, 1973, SJHSRI’'s employees were required to contribute
to the Diocesan Plan 2% of the first $4,800 of their annual earnings, and 4% of their
annual earnings in excess of $4,800. As of January 1, 1973, employees were not
required (or permitted) to make contributions to the Plan.

59.  The Plan documents at all relevant times included both a Trust and a
highly-technical and lengthy separate instrument that purported to set forth the terms of
the Plan. During the period from 1965 through 1995, the Plan was part of the Diocesan
Plan, and was amended or restated at least ten times.

60. In 1995, in connection with the tenth restatement of the Diocesan Plan,
SJHSRI and the Diocesan Defendants took certain steps to unilaterally remove SJHSRI
employees from the Diocesan Plan, which up to then had covered both the employees

of SUHSRI and the lay employees of the Diocese of Providence.
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61.  Atthe same time SJHSRI and the Diocesan Defendants established
and/or caused SJHSRI to establish a separate plan for SUHSRI, without obtaining the
agreement of or even providing notice to the Plan participants or SUHSRI’s employees.

62.  Up until then, the assets of the Diocesan Plan allocable to the lay
employees of the Diocese and to the employees of SUHSRI were co-mingled in the
same investment accounts. In 1995, a portion of the assets of the Diocesan Plan was
allocated to the employees of SUHSRI and transferred to separate accounts to fund the
Plan. Thereafter, the funds were kept segregated. This enabled the Diocesan
Defendants to fund the Diocesan Plan as they saw fit, while SUHSRI was not funding
the Plan. Another purpose and effect of the split was to insulate the pension benefits of
the lay employees of the Diocese from the claims of the employees of SUHSRI.

63. At various times during the period from 1995 to the present, SUHSRI did
not fund the Plan in accordance with the recommendations of the Plan’s actuaries, with
the result that the Plan is grossly underfunded.

64. During the period from 1995 to the present, SUHSRI and the other entities
and individuals administering the Plan and communicating with Plan participants never
informed Plan participants that the Plan was underfunded, or that the Plan was not
being funded in accordance with the recommendations of SUHSRI’s actuaries, with the
result that all Plan participants who were not aiding and abetting Defendants or
otherwise participating in the conspiracy were taken completely by surprise when that
was disclosed in connection with the filing of the Receivership Proceeding in August of
2017.

65. Beginning in 2011, the trustees and executive management of SUHSRI,
RWH, and CCCB decided to seek substantial outside capital.
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66. From the outset of their deciding to seek outside capital, the board of
trustees and executive management of SUHSRI, CCCB, and RWH placed a great deal
of importance on retaining as much “local control” of the hospitals as possible and
keeping existing management in place. For them, “local control” meant control by many
of the same individuals who had been controlling SUIHSRI, RWH, and CCCB, prior to
the 2014 Asset Sale.

67. By the end of 2011, they authorized management to solicit offers from
entities that invested in and/or operated hospitals in Rhode Island and across the United
States, and to advise those entities that their goals included retaining significant local
control of the hospitals, and keeping existing management in place.

68. One entity they solicited was LHP Hospital Group, Inc. (“LHP”), a for-profit
corporation that operated five hospitals outside of Rhode Island.

69. In 2012, LHP responded to the solicitation with a letter of intent that set
forth terms of a proposed joint venture, under which LHP would pay $33,000,000 to pay
off SUHSRI and RWH'’s bonded indebtedness, pay an additional $72,000,000 to fund
the Plan, and commit an additional approximately $50,000,000 for future capital
improvements and network expansion.

70.  The $72,000,000 figure was based upon Defendant Angell's estimate that
the unfunded status of the Plan in 2011 was $72,000,000. In 2012 that estimate
changed to approximately $86,000,000, which initially caused concern regarding the
sufficiency of the payment proposed by LHP. However, in 2013 that estimate was
reduced to approximately $73,000,000 based upon high returns earned on pension

assets in 2013.
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71.  The Trustees and executive management of SUHSRI, CCCB, and RWH
did not favor LHP’s insistence on applying so much capital to pay off the unfunded
pension liability. They wanted to allocate more of the purchase money for other
purposes, instead of fulfilling their obligations to the Plan participants by choosing a
buyer or joint-venturer who would adequately fund the Plan.

72.  Accordingly, the trustees and executive management of SUHSRI, CCCB,
and RWH chose not to pursue a transaction with LHP, and to continue their search for
outside capital.

73. In 2013, and after some negotiations, Defendant Prospect Medical
Holdings proposed a joint venture to operate Fatima Hospital and Roger Williams
Hospital with Defendant CCCB, that involved the Prospect Entities paying off SUHSRI's
and RWH'’s bonded indebtedness of approximately $31,000,000, paying $14,000,000
into the Plan, committing $50,000,000 over four years for capital projects and network
development, and funding annual asset depreciation in the amount of $10,000,000.

74.  However, the $14,000,000 contribution to the Plan would only reduce
SJHSRI's unfunded liabilities for the Plan to approximately $59,000,000. The Letter of
Intent stipulated that liability for the Plan would remain with SUHSRI, and, therefore, that
Fatima Hospital under the operation of its new owners would be relieved of these
unfunded liabilities. Accordingly, the parties had to determine if there was a way that
SJHSRI could retain that liability and the Prospect Entities could avoid that liability.

75.  SJHSRI had other options that would have fully funded the Plan. One
option was the outright sale of the hospital, for which SUHSRI would have received a

purchase price sufficient to fund the Plan.
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76. However, that conflicted with the goals of the board of trustees and
executive management of SUHSRI, CCCB, and RWH of retaining as much “local
control” of the hospitals as possible and keeping existing management in place.

77.  Another option was to affiliate with a company such as LHP that was
willing to fully fund the Plan. However, that conflicted with the goals of the board of
trustees and executive management of SUHSRI, CCCB, and RWH to allocate more of
the purchase money for other purposes.

78.  The board of trustees and executive management of SUHSRI, CCCB, and
RWH chose to proceed with a transaction that did not necessitate fully funding the Plan.

79. The board of trustees and executive management of SUHSRI, CCCB, and
RWH decided to proceed with the proposal from Prospect Medical Holdings.

80. On August 14, 2013, counsel for SUHSRI, CCCB, and RWH, together with
CCCB “senior leadership,” met at the offices of the Diocesan Defendants to obtain their
cooperation. That meeting was attended by Bishop Tobin, Rev. Timothy Reilly (the
Chancellor of the Diocese of Providence), and Msgr. Paul Theroux (who was a member
of the Diocesan Finance Council) (collectively the “Diocesan Defendants’ Attendees”).

81.  Counsel for SUHSRI, CCCB, and RWH brought the current version of the
Asset Purchase Agreement to the meeting. That draft (and the final version actually
signed by the parties) provided for the sale of all of the operating assets of SUHSRI,
including ownership of Fatima Hospital. It also included the requirement that SUHSRI
would retain liability for the Plan, and that the new owners and operators of New Fatima
Hospital would have no obligations to the Plan.

82.  Counsel for SUHSRI, CCCB, and RWH also brought to the meeting with
the Diocesan Defendants’ Attendees on August 14, 2013 a document on the joint
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letterhead of counsel and CCCB, entitled “Overview of the Strategic Transaction with
Prospect Medical Holdings, Inc., Presentation to the Board of Directors,” referring to the
Board of Trustees for SUHSRI, CCCB, and RWH.

83.  The latter document contained the legend “Privileged and Confidential:
Attorney-Client Communication.” Nevertheless, counsel for SUHSRI, CCCB, and RWH
showed it to the Diocesan Defendants’ Attendees and went over it with them.

84.  That document outlined the salient details of the 2014 Asset Sale,
whereby SUHSRI, CCCB, and RWH would sell “substantially all of their assets to
Prospect CharterCARE LLC (‘Newco’).” In return, the Prospect Entities would pay cash
of $45,000,000, commit to contribute $50,000,000 over four years for “physician
network development and capital projects,” and “fund depreciation in the amount of
$10,000,000 per year.”

85.  The document noted that Defendant CCCB would receive “a 15%
ownership (membership) interest in Newco.”

86. The very first page of the presentation noted that only $14 million of the
sales proceeds would be paid into “the Church-sponsored retirement plan.”

87. At this time, all of the defendants knew that SUHSRI’s unfunded liability for
the Plan was approximately $73,000,000. Thus, they knew that the Asset Purchase
Agreement contemplated leaving SJHSRI an unfunded liability for the Plan of
approximately $59,000,000, and that SUHSRI would have no operating assets.

88. The document then detailed certain promises that would be made to the
Diocesan Defendants as part of the transaction, which were described as follows:

Catholic identity covenants of Prospect and Newco
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- Our Lady of Fatima Hospital and other legacy SJHSRI facilities will
be operated in compliance with the ERDs[?]

- Roger Williams Medical Center and its facilities will not engage in
prohibited activities

- Abortion
- Euthanasia
- Physician-assisted suicide

- Any hospital or facility acquired or established after Closing must
comply with restrictions on prohibited activities

- The Bishop has a direct right to enforce the Catholicity covenants

- CCHP intends to propose that the Bishop may require a name
change of Our Lady of Fatima Hospital and other legacy SJHSRI
facilities if he is unsuccessful in enforcing the covenants

89. These “Catholic identity covenants” included essentially all the rights
which the Diocesan Defendants and the Diocese of Providence were entitled to
exercise over Old Fatima Hospital and Old Roger Williams Hospital, SUHSRI, and RWH,
since 2009 when SJHSRI and RWH became part of CCCB. Thus, notwithstanding the
2014 Asset Sale, the Diocesan Defendants were offered the promise that New Fatima
Hospital and New Roger Williams Hospital would remain as Catholic as Old Fatima
Hospital and Old Roger Williams Hospital had been before the asset sale.

90. In other words, the Diocese and the Diocesan Defendants would transfer
to the new hospitals the “Catholicity” and associated controls that they had previously

enjoyed over Old Fatima Hospital, Old Roger Williams Hospital, SUHSRI, and RWH.

3 Ethical and Religious Directives for Catholic Health Care Services.
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91. Indeed, shortly after the closing of the 2014 Asset Sale, Bishop Tobin
extolled the advantages of the arrangement in precisely those terms:

For all intents as purposes, Fatima Hospital will retain its Catholicity, and
that is guaranteed by contract now. It's not just an aspiration, it's
guaranteed by contract that the Catholic identity is still under the
supervision of the local bishop and that in all of its ministries and external
signs Fatima Hospital will be as Catholic as it has ever been.

92. Later in the day on August 14, 2013, counsel for SUHSRI, CCCB, and
RWH attended a meeting of the Executive Committee of CCCB’s Board of Trustees,
and advised the committee of the results of his meeting with the Diocesan Defendants’
Attendees, and assured them that SUHSRI, CCCB, RWH, and the Diocesan Defendants
had a “common understanding,” and that Bishop Tobin was “comfortable.”

93. On September 11, 2013, the Diocesan Chancellor contacted counsel for
SJHSRI, CCCB, and RWH and stated that the “our Diocesan Finance Council and
College of Consultors also need to consent to the act of alienation,” and asked counsel
to provide them with the Overview of the Strategic Transaction that counsel had shared
with the Diocesan Defendants on August 14, 2013, because “[t]he Bishop thinks it
would be a concise and helpful overview for the council members.”

94. Counsel for SUIHSRI, CCCB, and RWH promised to send it to the
Chancellor the next day, after deleting the references to “Attorney-Client Privilege.” The
next day counsel followed through and sent it to the Chancellor, addressing the
document as “[flor the Bishop of the Roman Catholic Diocese of Providence, Rhode
Island.”

95. On September 17, 2013 the Diocesan Finance Council and College of

Consultors met to decide whether to vote in favor of alienation of the assets of SUHSRI
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pursuant to the proposed asset sale. Bishop Tobin, Chancellor Reilly, and Monseigneur
Theroux attended as members of both, with Bishop Tobin as Chairman.

96. The Diocesan Finance Council and the College of Consultors approved
the transaction.

97.  On September 18, 2013, Chancellor Reilly provided counsel for SUHSRI,
CCCB, and RWH with a draft of Bishop Tobin’s proposed letter to the Secretary of the
Congregation for the Clergy in Rome requesting approval for the 2014 Asset Sale, and
sought counsel’s “comments/suggestions” concerning the letter.

98. Bishop Tobin’s draft letter to the Vatican purported to summarize the
transaction. It recounted the “merger” of SUHSRI and RWH into CCCB in 2009, and
stated that “[s]hortly thereafter, in the wake of the global economic downturn,
CharterCARE soon began to experience the need for increased capital and was
confronted with a spiraling and gaping unfunded liability within its employee-
pension system” (emphasis supplied). The draft noted that the proposed sale would
apply “approximately $14 million to fund the Church-sponsored employee pension plan.”

99. Bishop Tobin then stated that “without [approval of] this transaction, it
appears that a consistent Catholic healthcare presence in the Diocese of Providence
would be gravely compromised, and the financial future for employees-beneficiaries of
the pension plan would be at significant risk. | believe that the APA [Asset Purchase
Agreement] between CharterCARE and Prospect will help avoid the catastrophic
implications of such a failure, and at the same time, enhance the quality of care at
SJHSRI/Our Lady of Fatima.”

100. Finally, the draft letter concluded with Bishop Tobin stating that “[i]t is my
sincere hope that Your Excellency will understand the important role of this alienation
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for the faithful of the Diocese of Providence, and the thousands of patients, employees,
and pensioners of SUHSRI.”

101. Counsel for SUHSRI, CCCB, and RWH revised the draft by deleting the
reference to “spiraling and gaping” liability, and substituted “significant” liability, stating
that he preferred the revision “in the event this letter was ever subject to discovery
in a civil lawsuit” (emphasis added).

102. Counsel for SUHSRI, CCCB, and RWH left untouched, however, all of the
other statements quoted above, including that $14 million would “fund the Church-
sponsored employee pension plan,” that without Vatican approval of the asset sale, “the
financial future for employees-beneficiaries of the pension plan would be at significant
risk,” and that such approval “will help avoid the catastrophic implications” of failure of
the pension plan.

103. The Diocesan Defendants, SUHSRI, RWH, and CCCB knew that even
after the $14 million contribution, the Plan would remain seriously underfunded, and the
financial future of the pensioners would be at much more than merely “significant risk.”
Moreover, approval of the alienation would not avoid the “catastrophic implications” of
that failure. To the contrary, such approval would increase the risk of such failure by
depriving SJHSRI of operating income it needed to meet its obligations under the Plan,
and hindering if not completely frustrating the Plan participants’ rights to demand
contributions by or recover damages from an asset-holding and income-generating
hospital.

104. Bishop Tobin did not disclose in his letter to the Vatican that the proposed

asset sale increased the probability of the Plan failing. Instead Bishop Tobin omitted
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that information and, in effect, said the opposite, that approval of the asset sale was
actually necessary to secure the Plan.

105. On September 27, 2013, Bishop Tobin signed his letter as altered by
counsel for SUHSRI, CCCB, and RWH and sent it to the Vatican.

106. These misrepresentations and omissions concerning the Plan in the
Bishop’s letter to the Vatican were included because Defendants SJHSRI, RWH,
CCCB, and the Diocesan Defendants, all understood that Vatican approval was
required for the transaction to proceed, and knew or were told that that the Vatican must
approve specifically the “pension restructuring.”

107. On November 15, 2013, there was a meeting of the CCCB Investment
Committee that was administering the Plan. As part of a discussion concerning the
Plan, Chief Executive Officer Belcher informed them that “Bishop Thomas Tobin has
signed off on the Plan, and the proposal has been sent to the Vatican for approval.”

108. Vatican approval was obtained in early 2014, along with other necessary
approvals, and the asset sale closed on June 20, 2014, whereupon ownership of Fatima
Hospital was transferred from SJHSRI to Prospect Chartercare St. Joseph and
ownership of Roger Williams Hospital was transferred from RWH to Prospect
Chartercare Roger Williams.

109. In connection with the 2014 Asset Sale, the Inter-Parish Loan Fund
received proceeds of $638,838.25 from the proceeds of the sale of SIHSRI's assets, in
connection with a loan that should have been forgiven.

110. On August 22, 2014, Bishop Tobin directed that $100,000 of this amount
be transferred to the Priests’ Retirement Fund instead of the SUHSRI Plan, and that the
balance be applied towards a Diocesan Line of Credit.
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B. SJHSRI’s OBLIGATIONS UNDER THE PLAN

111. Following its separation from the Diocesan Plan, the Plan was unilaterally
revised by SUHSRI on three occasions, in 1999, 2011, and 2016.

112. The various iterations of the Plan contain different provisions (the
“Exculpatory Provisions”) that were inserted so as to enable arguments regarding the
construction of the Plan that would make any funding obligation illusory and which
would constitute a fraud on the Plan participants.

113. The Exculpatory Provisions so construed are ineffective, for various
reasons, including, but not limited to, that (a) they contradict the reasonable
expectations of Plan participants, (b) they are contrary to representations made over
many years to Plan participants upon which Plan participants relied to their detriment
such that Defendants are estopped from relying on such provisions, (c) they violate the
obligation of good faith and fair dealing, and (d) they generally represent an
unconscionable fraud on Plan participants.

114. The Exculpatory Provisions so construed also contradict statements that
SJHSRI, RWH, CCCB, and the Prospect Entities made to various Rhode Island state
agencies to obtain their approval for the 2014 Asset Sale and to the Rhode Island
Superior Court in 2015 to obtain the court’s approval of the transfer of approximately
$8,200,000 from SJHSRI and RWH to CC Foundation.

115. These statements acknowledged both that it was SJHSRI’s “liability” and
“obligation” to fund the Plan, but also represented that SUHSRI had the intent and
means to “satisfy” that obligation. Having succeeded in obtaining those approvals
based upon the those representations, SUHSRI, RWH, CCCB, CC Foundation, and the
Prospect Entities are judicially estopped from contending otherwise, and from enforcing
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the Exculpatory Provisions insofar as they would relieve SJHSRI of any such liability,
since to allow them to use those provisions for that purpose would reward a fraud on
both the Rhode Island Attorney General and the Rhode Island Superior Court.

116. Moreover, insofar as the Exculpatory Provisions if so construed would
have the effect of relieving Defendant SUHSRI from liability to fully fund the Plan or pay
the promised retirement benefits, then Defendants SUHSRI, Angell, and the Prospect
Entities breached their fiduciary obligations to disclose that material information to the
Plan participants, including, but not limited to, the information that Defendant SUHSRI
contended that it was not obligated to fund, and, in fact, was not funding the Plan. All of
the other Defendants aided and abetted those breaches of fiduciary duties by
Defendants SJHSRI, Angell, and the Prospect Entities.

117. All of the various iterations of the Plan have in common the fact that they
were never given to Plan participants. In other words, Plan participants were never
provided with a copy of the Plan documents, either at any time during the applicability of
the Diocesan Plan or, subsequently, when the Plan for SUHSRI employees was
separately established.

118. Notwithstanding the Exculpatory Provisions, SUHSRI’s obligation to
properly fund the Plan was acknowledged in the annual financial statements for SUHSRI
prepared by different auditors through the years.

119. For example, since 2006, all of SUHSRI's annual (both audited and
unaudited) financial statements have listed the unfunded portion of Plan obligations as a
liability on the balance sheet for SUHSRI, and reduced the net assets of SUHSRI by that

amount.
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120. In addition, the financial statements repeatedly referred to SUHSRI’s policy
to make annual contributions to fund the Plan, and to determine the amount of the
contributions as if the Plan were subject to the funding obligations of ERISA. For
example:

a. SJHSRI’s financial statements for the fiscal years ending
September 30, 1985, September 30, 1986, and September 30,
1987, stated that “[tlhe Hospital makes annual contributions to the
Plan equal to the amount accrued for pension expense;”

b. SJHSRI’s financial statements for the fiscal years ending
September 30, 1992, September 30, 1993, September 30, 1994,
September 30, 1995, September 30, 1996, and September 30,
1997, stated that “[tjhe Hospital’s policy is to fund pension costs
accrued which are within the guidelines established by ERISA;”

C. SJHSRI’s financial statements for the fiscal years ending
September 30, 2001, and September 30, 2002, stated that “[t]he
Corporation’s policy is to fund at least the minimum amount
required under ERISA guidelines;” and

d. SJHSRI’s financial statements for the fiscal years ending
September 30, 2003, September 30, 2004, September 30, 2005,
and September 30, 2006, stated that “[a]lthough the plan is not
subject to ERISA, the Corporation’s policy is to fund at least the
minimum amount required under the ERISA guidelines.”

121. These financial statements all were expressly approved by the SUIHSRI’s
Board of Trustees, SUHSRI's management, and SJHSRI’s auditors.

122. Even in years when SJHSRI’s annual financial statements did not
expressly acknowledge that it was SJHSRI’s policy to fund the Plan under ERISA
guidelines, those financial statements never disclosed that SUHSRI had not adhered to
its oft-stated policy to fund the Plan under ERISA guidelines.

123. Similarly, the annual reports that Angell and Angell’s predecessor

actuaries provided to SJHSRI concerning the actuarial status of the Plan repeatedly

acknowledged both that SUHSRI was liable to fully fund the Plan and that SUHSRI’s
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policy was to make contributions to the Plan as if it were subject to ERISA.# For
example:

a. In the Actuarial Valuations of the Plan as of July 1, 1995, July 1,
1996, July 1, 1997, July 1, 1998, and July 1, 1999, Watson
Worldwide[°] stated that “[s]ince this a church plan it is not subject
to the minimum funding requirements of ERISA. However, it is
the Hospital’s funding policy to follow the ERISA guidelines each
year in determining the contribution requirement. This funding
policy will ensure that sufficient assets are available to plan
participants to pay retirement benefits;”

b. In the Actuarial Valuations of the Plan as of July 1, 2000, July 1,
2001, and July 1, 2002, Aon Employee Benefits Consulting[®]
stated that “[w]hile the Plan is a church plan, and is not subject to
the funding requirements of ERISA, the current funding policy
follows the ERISA guidelines. Therefore, the minimum
contribution level has been determined as the amount that would
be required by ERISA in the absence of church plan status;”

C. In the Actuarial Valuations of the Plan as of July 1, 2006 and July
1, 2007, Angell stated that “[w]hile the Plan is a church plan, and
is not subject to the funding requirements of ERISA, the current
funding policy follows the ERISA guidelines without regard to the
current liability calculations;” and

d. In the Actuarial Valuations of the Plan as of July 1, 2008, and for
each year thereafter, Angell stated that “[w]hile the Plan is a
church plan, and is not subject to the funding requirements of
ERISA, the current funding policy follows the ERISA guidelines
without regard to the current liability calculations or Pension
Protection Act of 2006 modifications.””

124. In December 2009, and after review and consultation with SJHSRI,

Moody’s Investor Services affirmed its rating of SUHSRI's Series 1999 bonds. In its

4 Plaintiffs do not assert any claims under ERISA in this case and do not seek to impose ERISA
obligations in this case. Plaintiffs merely point out that representations were made that while not subject
to ERISA, SJHSRI was as a matter of its expressed policy adhering to the ERISA guidelines.

5 Watson Worldwide were the actuaries at the time.
& Aon Employee Benefits Consulting were the actuaries at the time.

" The caveat for “the current liability calculations or Pension Protection Act of 2006 modifications” is
irrelevant, since neither the then current liability calculations nor the Pension Protection Act of 2006
modifications eliminated or even affected the ERISA guidelines for funding.
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rating statement, Moody’s noted the Plan had been frozen and stated: “[w]hile there is
no required funding by ERISA, the need to fund adequately the pension is an obligation
of the hospital.”

125. Other statements that Defendants SJHSRI, RWH, and CCCB made to
state regulators in connection with obtaining approval for the 2014 asset sale also
represented that they were obligated by the Plan to make necessary contributions.

126. For example, in response to an official query concerning how the Plan
would be operated after the asset sale, they stated on April 15, 2014 as follows:

Response: The pension liability will remain in place post transaction.
Subsequent to the $14 Million contribution to the Plan upon transaction,
future contributions to the Plan will be made based on recommended
annual contribution amounts as provided by the Plan’s actuarial
advisors. Moving forward, the investment portfolio of the plan will be
monitored by the Investment Committee of the Board of Trustees.

[Emphasis supplied]

127. Similarly, SUHSRI management and its boards repeatedly acknowledged
that SUHSRI’s policy was to make contributions to the Plan as if it were subject to
ERISA, and that is was a “fiduciary obligation” of board members to see to it that the
Plan was properly funded. For example:

a. SJHSRI Chief Financial Officer John Flynn on September 5, 1996
advised Watson Worldwide that the SUJHSRI Finance Committee
wanted to “[a]dopt an approach [to the Plan] that will allow for a
consistent method over time to adequately fund the plan, taking
into consideration the Hospital’s ability to make the necessary
contributions and ensuring the Finance Committee and the
Retirement Board that they will meet their fiduciary
responsibility for providing adequate funding” [emphasis
supplied]; and

b. SJHSRI's Human Resources Department disseminated as
authoritative a history of the Plan captioned “St. Joseph Health
Services of Rhode Island Retirement Plan History,” which stated
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that “[tlhe Corporation’s policy is to fund pension costs accrued
that are within the guidelines of ERISA.”

C. DEFENDANTS KNEW THE PLAN WAS UNDERFUNDED

128. On May 12, 2008, SJIHSRI and RWH entered into a “MEMORANDUM OF
UNDERSTANDING” that agreed in principle to their merger.

129. Officials from RWH evaluated SJHSRI’s pension liability in connection with
the merger that ultimately took place in 2009, which also was approved by the R.I.
Department of Health and Attorney General under the Hospital Conversions Act.
According to the minutes for a meeting of the executive committee of the RWH’s Board
of Trustees on October 23, 2008, the estimated underfunding for the Plan as of
September 20, 2008 was $29 million.

130. As of February 2, 2009, SJHSRI and RWH entered into a Health Care
System Affiliation and Development Agreement among Roger Williams Hospital and
Roger Williams Medical Center, and St. Joseph Health Services of Rhode Island and
Roman Catholic Bishop of Providence (the “SJHSRI-RWH Affiliation Agreement”). The
SJHSRI-RWH Affiliation Agreement provided that “CharterCare Health Partners” (later
re-named CharterCare Community Board and referred to herein as CCCB) would be
formed and would completely control RWH and would control SJHSRI on all matters
except certain religious issues.

131.  On July 9, 2009, Angell informed SJHSRI, RWH, and CCCB that the
estimated unfunded benefit obligation as of July 1, 2009 was approximately
$60,000,000 and would increase over the next four years even if SUHSRI contributed an
additional $8.7 million over that period.

132. On March 15, 2011, the Finance, Audit and Compliance Committee of the

Board of Directors for CCCB met to discuss, inter alia, the shortfall in the Plan’s funding,
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and the following discussion took place amongst members of the committee and Jeffrey
Bauer (President and Chief Executive Officer of Defendant Angell):

Mr. McQueen asked how much the Hospital would need to fund into the
Plan to carry it to term. Mr. Bauer indicated approximately $50M would be
needed. . ..

Mr. Stiles asked what was happening in the public sector. Were there any
modifications available that should be looked at in order to minimize the
Hospital’s liability? Mr. Bauer indicated that any modifications to the
Plan would be difficult because it is a protected benefit and cannot
be changed.

[Emphasis supplied]

133. Other communications between Angell and SJHSRI also informed
SJHSRI management and directors of the extent of the Plan’s unfunded status. For
example, in 2010, Angell advised SJHSRI that SUHSRI should make a “recommended
maximum contribution” of $1,624,311 to the Plan, or at least a “minimum contribution” of
$1,444,178, and advised that a contribution of $21,314,085 was needed to reach a
100% funding level.

134. The term “minimum contribution” referred to the minimum contribution
amount determined under Internal Revenue Service rules that can be paid by plans
subject to ERISA without incurring a penalty. For plans that are underfunded, it typically
includes at least two components: (a) a “target normal cost’ that is based on plan
expenses and the expected benefit payout over the coming year; and (b) a shortfall
amortization charge, which is a sum necessary to return the plan to fully-funded status
over a period of years.

135. The term “recommended maximum contribution” referred to the maximum
contribution that SUHSRI could deduct from federal income taxes if it were a for-profit

corporation.
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136. The term “100% funding level,” or, indeed, any percentage funding level,
is a term of art that Angell intended and SJHSRI understood is based on the
assumption that the Plan would continue for years, which at many times was a false
assumption as discussed below, and also is based upon an assumed future rate of
return on pension plan assets. In addition, in accordance with actuarial standards,
customs, and practices, a “funding level” percentage applies only at the point in time the
estimate is made, must be based solely on the pension plan’s existing liabilities, not
pension liabilities incurred after that date, and is subject to possibly drastic change if
investment returns actually realized were less than the assumed rate of return on which
the estimate was based.

137. SJHSRI disregarded the 2010 recommendation and made no contribution.

138. In 2011, Angell advised SUHSRI that SUHSRI should make a
“recommended maximum contribution” of $1,626,074 to the Plan, or at least a
“minimum contribution” of $1,433,706, and advised that a contribution of $22,426,204
was needed to reach a 100% funding level. SJHSRI disregarded the recommendation
and made no contribution.

139. In 2012, Angell advised SJHSRI that SUHSRI should make a
“recommended maximum contribution” of $1,793,075 to the Plan, or at least a
“minimum contribution” of $1,480.468, and advised that a contribution of $13,690.720
was needed to reach a 100% funding level. SJHSRI disregarded the recommendation
and made no contribution.

140. In 2013, Angell advised SJHSRI that SUHSRI should make a
“recommended maximum contribution” of $3,056,708 to the Plan, or at least a
“minimum contribution” of $2,144,292, and advised that a contribution of $25,081,206
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was needed to reach a 100% funding level. SJHSRI disregarded the recommendation
and made no contribution.

141. On or about December 2, 2013, the Prospect Entities requested that
Angell provide them with an updated estimate of the amount of unfunded benefits if the
Plan were terminated.

142. On December 10, 2013, Angell advised that the updated estimate of the
amount of unfunded benefits if the Plan were terminated was over $98,000,000. The
reason this was so much higher than the sum needed to reach a 100% funding level in
2013 was that the termination liability would be paid by SUHSRI's purchase of annuities
from an insurance company to fund those benefits, which would cost much more than if
SJHSRI continued to operate the Plan and the Plan earned the assumed rate of return
of 7.75%.

143. On December 13, 2013, a principal in Mercer (US) Inc., the company that
was managing the Plan’s portfolio assets on behalf of SUHSRI, informed CCCB Chief
Financial Officer Conklin that “the Plan’s funded status on a current market basis [of
4.6%] is around 50%,” and that this funding level was more reliable than the finding
level of over 90% that Angell had calculated based on an assumed rate of return of
7.75%.

144. The market rate to which the Mercer representative referred was the rate
that single employer defined benefit plans (such as the Plan) that are governed by
ERISA are required to use. The Mercer representative noted that Angell was using a
higher estimated rate of return because the Plan’s purported Church Plan status

relieved them of the obligation to use the market rate of return, and that using the higher
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rate of return in determing the Plan’s funding level had the effect of greatly increasing
the Plan’s funding level over what it would have been under ERISA.

145. Angell prepared revised calculations and met with the Prospect Entities on
or about January 8, 2014 and shared with them the facts concerning the unfunded
status of the Plan and the cost of terminating the Plan and purchasing annuities.

146. In connection with the sale of their assets to the Prospect Entities
discussed below, CCCB submitted to the Prospect Entities consolidated financial
statements on behalf of CCCB, SJHSRI, and RWH, stating that the unfunded liability on
the pension was $91,036,390 as of April 30, 2013.

147. The Diocesan Defendants were also fully familiar with the extent to which
the Plan’s liabilities were unfunded. Indeed, as noted above, in September of 2013,
Bishop Tobin had described the pension as “a spiraling and gaping unfunded liability.”

148. Thus, prior to and at the time of the 2014 Asset Sale, CCCB, SJHSRI,
RWH, the Prospect Entities, the Diocesan Defendants, and Angell all had actual

knowledge of the full extent of the Plan’s unfunded liabilities.

D. MISREPRESENTATIONS TO PLAN PARTICIPANTS

149. SJHSRI used the Plan to hire and retain skilled employees. Indeed, in
October 1990, SJHSRI’s actuary Watson Worldwide made a presentation to the
SJHSRI board noting that “recruiting and retention of employees” was the first purpose
of the Plan.

150. Itis equally clear that SUHSRI’s policy to follow ERISA guidelines was
dictated by competitive reasons. For example, in 1977, SUIHSRI changed the Plan so
that the amount of benefits was based on a percentage of the employees’ last salaries

prior to retirement, comparable to what was required by ERISA, after conducting a
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survey of seven other competitor hospitals that had conformed their Plans to include
this requirement. Watson Worldwide in a letter to the President of SUHSRI on February
4, 1983 noted that “[t]he plan for the most part is consistent with the spirit of ERISA,
primarily for competitive reasons.”

151. SJHSRI management and directors were informed on numerous
occasions that SUHSRI's employees did not understand the provisions of the Plan. For
example:

a. In a memorandum to SJHSRI Controller Paul Beaudoin on
February 3, 1997, Watson Worldwide offered to update the
employee booklet on the Plan. Watson Worldwide dealt directly
with Plan participants and made presentations to them
concerning the Plan. Nevertheless, they stated that “[i]t is our
understanding that employees do not understand or know very
much about the Plan.” Management declined to update the
booklet.

b. On February 2, 1990, SUIHSRI’s Vice President for Human
Resources David DedJesus asked for authority to provide Plan
participants with an annual statement that would contain the
information that ERISA requires for annual plan statements.
SJHSRI never provided Plan participants with such information,
which would have included disclosing the unfunded status of the
Plan.

C. At a meeting of the Investment Committee of the CCCB Board of
Trustees on May 4, 2012, after board members were informed
that SUHSRI was not required by ERISA to make contributions to
the Plan, one board member asked whether Plan participants
“truly understood the funding status of the Plan and the impact of
the Plan being a Church Plan (non ERISA).” The response by
CCCB President and Chief Executive Officer Belcher was that he
“believed that staff are aware and that this subject was discussed
at employee forums.” However, this information was never
mentioned in any written presentation to any employees and
there is no evidence it was ever even orally conveyed at any
employee forums or to any employees or other Plan participants
at any other occasion.

152. In contrast to the extremely difficult, obscure, and technical language set

forth in Plan documents, SJHSRI, the Diocesan Defendants, Prospect Chartercare, and
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Angell made or provided statements to Plan participants, on different occasions, in
many different contexts, over many years, and using plain language, that assured Plan
participants that the Plan was an earned benefit of their employment, that the
contributions necessary to properly fund the Plan were being made, that it was
management’s policy, practice and duty to do so, and that SUHSRI and not the Plan
participants bore the risk of Plan assets not earning expected returns or incurring
investment losses.

153. The Plan participants relied upon those statements to their detriment.

154. Moreover, these assurances created a general understanding and
commonly held belief amongst employees and retirees that SUHSRI had undertaken to
fully fund the Plan and to assume any investment risk associated with Plan investments,
and created a culture of trust and reliance that influenced even those employees and
retirees who cannot recall specific communications, that cumulatively informed the
reasonable expectations of Plan participants, such that detrimental reliance is presumed
and proof of individualized reliance on specific representations is not necessary.

155. Third parties such as SJHSRI's employee unions also relied upon these
communications.

156. These communications took many forms. They included descriptions of
the Plan in detailed booklets, less-detailed handouts and tri-fold pamphlets specific to
the Plan, employee handbooks, presentations (“PowerPoints”) used in slideshows, and
memoranda and letters from SJHSRI management to employees.

157. In addition, SUHSRI and its agents and representatives (including
Defendant Angell) communicated with specific employees concerning the Plan and a
specific employee’s benefits through various letters and statements as described below.
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158. A detailed booklet entitled “Retirement Plan for Employees of the Diocese
of Providence,” issued prior to 1973, described the pension benefits being provided to
the employees of SUHSRI as of January 1, 1973 and stated:

It is the desire of the diocese, its parishes and institutions, to make
provision for its employees in retirement. Indeed, we have always had a
sympathetic concern for the welfare of our employees and are confident
that this implementation of that concern will provide the necessary sense
of security and peace of mind that all envision.

Q. What does the Diocese contribute?
A. The Diocese contributes the entire cost of the benefits you have

earned prior to the adoption of the Retirement Plan. The Diocese will also
contribute an additional amount which, when added to your contributions,
will meet the cost of benefits you will earn during the remaining years of
your employment.

Q. How will my Retirement Benefit be paid?
A. You will receive a check each month beginning on your retirement

date and terminating with the payment preceding your death.
159. Another detailed booklet, entitled Saint Joseph’s Hospital Retirement Plan
(1973 edition) stated:

This booklet has been prepared to inform you about your Saint Joseph'’s
Hospital Retirement Plan.

One of the most important sources of your income will be our Retirement
Plan. ...

HIGHLIGHTS OF THE PLAN
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The Hospital will pay the entire cost of the Plan beginning January 1,

1973.
COST OF THE PLAN
5. Do | make any contributions to the Plan?

No. The Hospital will pay the entire cost of the Plan beginning January 1,
1973 — not only your pension but also all actuarial, legal and investment
expenses incurred in the administration of the Plan.

160. On or about February 6, 1978, SJHSRI’s then President sent a
memorandum to employees, urging them not to unionize and describing the benefits
SJHSRI already provided through the Diocesan Plan. This memorandum contrasted
the Hospital’s pension benefits with what SUJHSRI characterized as “vague promises” of
union organizers and stated:

Know the facts when someone asks you to sign a union authorization
card. The union organizer makes vague promises, but the facts are that
your Hospital has, on a regular basis, increased your wages and improved
your benefits.

For example, during the past five years, the following improvements have
been made by the Hospital:

Pension Plan — Improved from contributory to non-contributory effective
January 1973. Plan improved again effective January 1977; Hospital
pays full cost of the plan.

[Emphasis supplied]
161. Another detailed booklet, entitled “RETIREMENT PLAN ST JOSEPH
HOSPITAL Providence/North Providence, Rhode Island (1982 Edition)” contains the
following statement, in question and answer format:

WHO WILL PAY FOR MY BENEFITS?
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The Hospital pays the entire cost of your benefits earned after 1972 and
before 1965. You and the Hospital shared the cost between 1965 and
1972.

Each year independent actuaries calculate the amount of money
which the Hospital will pay to the Plan Trustee. This money is then
set aside and invested to provide each eligible employee with a
pension at retirement.

[Emphasis supplied]

The preface to the booklet was a letter to employees signed by then-SJHSRI President
Azevedo, which concluded with the “hope that this Plan will be evidence of our personal
interest in your welfare, not only while actively in our employ but after you retire to enjoy
the rewards of a long and productive life.”

162. Similar language was included in the next edition of that booklet,
captioned “St. Joseph Hospital Retirement Plan Providence/North Providence, Rhode
Island (1986 Edition)”, which stated:

The St. Joseph Hospital Retirement Plan was established to help you
make your retirement years economically more secure. Since its inception
in 1965, the Hospital has made many improvements to the Plan. The
most recent improvements became effective on July 1, 1985.

The Hospital pays the entire cost of the Plan and no contributions are
required by you.

Your Retirement Plan will give you a lifetime monthly income when you
become eligible to retire. In addition, the Plan may provide benefits to
your spouse or beneficiary after your death.

WHO PAYS FOR MY BENEFITS?

The Hospital pays the entire cost of your benefits. Each year
independent actuaries calculate the amount of money which the
Hospital will pay to the Plan Trustee. This money is then set aside
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and invested to provide each eligible employee with a pension at
retirement.

[Emphasis Supplied]

163. As already noted, however, although actuaries throughout the life of the
Plan annually calculated the amount of money that SUHSRI should pay into the Plan,
based upon the contribution requirements of ERISA (adopted by SUHSRI as a matter of
policy) and the Plan, SUHSRI routinely disregarded their recommendations and in many
years chose to make no annual contributions whatsoever, with the result that the Plan
became more and more underfunded over time.

164. The highlighted language was repeated in a subsequent revision of that
booklet in 1988 and draft revisions in 1993, 1995, 1996, and 1999. It appears that
SJHSRI stopped revising that booklet but continued to use it over time. During the
period it was in use, SUHSRI never omitted or in any way contradicted this language.

165. Prior to 1995, the Diocese’s Retirement Board sent terminated or retiring
employees of SUHSRI documents entitled “STATEMENT OF INFORMATION FOR
TERMINATED EMPLOYEES WITH VESTED RIGHTS”. For example, one such form
dated January 15, 1994 stated:

According to our records, your service with St. Joseph Hospital prior to
your termination of employment on 12/3/92 entitles you to a benefit at age
65 from the Diocese of Providence Retirement Plan — St. Joseph Hospital
(the “Plan”). The amount of this benefit is $192.42 per month
commencing on 4/1/2020 and payable to you for as long as you live.

[Emphasis supplied]
166. From time to time SJHSRI offered seminars or made presentations to Plan
participants to explain their benefits, and in the process assured Plan participants that

they could rely on their pensions. For example, on November 15 & 16, 1995, and again
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on March 4, 1998, SJHSRI, through its actuary and direct representative with Plan
participants, Watson Worldwide, showed Plan participants a PowerPoint that stated that
“[clomputations [are] made annually to ensure assets are sufficient to meet current and
expected future benefit obligations,” without disclosing that in fact SUHSRI disclaimed
any obligation to follow the funding recommendations that were the product of those
computations.

167. On October 24, 1996, the President and Chief Executive Officer of
SJHSRI sent a letter to employees of SJHSRI, which stated that he was “particularly
pleased about the Pension Plan improvements,” but neglected to disclose the fact that
SJHSRI employees were no longer part of the Diocesan Plan.

168. That same letter claimed that the Plan available to SUHSRI employees “is
as good or better than those of many other organizations in the region,” without
disclosing that, unlike the case with the defined benefit plans of most organizations,
SJHSRI claimed that the Plan was not governed by ERISA, and thus would not have
insurance coverage against insolvency provided by the Pension Benefit Guaranty
Corporation.

169. From time to time thereafter, SUHSRI, the then-incumbent Bishop, and the
Diocese of Providence communicated with SUJHSRI employees concerning the Plan in
terms that reassured Plan participants that the Bishop and Diocese of Providence had
ongoing involvement in the Plan.

170. For example, a handout was provided to Plan participants, entitled
“‘RETIREMENT PLAN HIGHLIGHTS,” that purported to summarize the Plan as of
January 1, 1998 (three years after the split off of the Plan from the Diocesan Plan), and
referred to the Bishop’s and Diocese’s ongoing involvement in the Plan:
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Who administers the Plan?

The Roman Catholic Bishop of Providence has appointed a Retirement
Board to administer the Plan. The Board will establish rules and
regulations for the administration of the Plan, and will be responsible for
resolving any disputes concerning Plan operation.

Who administers the Retirement Fund?

The Diocese has established a Trust Fund with Fleet Investment Services.
The Trustee of the Fund will hold, invest, and distribute the money in
accordance with the terms and provisions of the Plan and Trust
Agreement.

The statement that Plan assets were held in a trust established by the Diocese was
false, since in connection with the separation of the two plans in 1995, a new trust was
established by SJHSRI, but SUHSRI did not inform Plan participants of the separation,
much less that only a portion of the Diocesan Plan assets were transferred to the new
trust for the Plan alone.

171. That handout also stated in part:

Retirement is a time in life we all look forward to with great anticipation, a
time when we have the opportunity to do the things we most enjoy.
Maybe you have your sights set on traveling across the country? Or
perhaps spending time with the grandchildren? But whether your
retirement plans involve relaxing on the beach—or on the golf course—
one thing’s for certain: You’ll need money to achieve them.

That’'s why St. Joseph Health Services of Rhode Island offers the
Retirement Plan to all eligible employees. The Retirement Plan is
designed to help you meet your retirement savings goals by
providing you with a monthly annuity during retirement. And the
best part of all is you contribute nothing for this benefit—it’s paid for
completely by the Hospital. In this way, your Retirement Plan benefit is
an important part of your total retirement income. And when combined
with your Social Security benefit and your personal savings, this benefit
can provide the financial security you need to follow through on your
retirement plans.
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Retirement Payment Options
What are the payment options?

You may choose a Life Annuity option, which provides you a fixed
monthly payment throughout your lifetime. Or you may choose one of
four Joint and Survivor options (100%, 75%, 66 2/3%, or 50%), which pay
a reduced monthly payment throughout your lifetime, and continue
payments to your beneficiary after you die.

You may also choose a Ten-Year Guarantee option, which provides at
least 120 guaranteed monthly payments (for a total of ten years) to you
and your beneficiary.

[ltalics in the original and bolded emphasis supplied]

172. A pamphlet provided to Plan participants, entitled “Questions And
Answers About The St. Joseph Health Services Retirement Plan,” and dated “Effective
7/1/2001”, stated inter alia:

Q: What forms of payment are available to me?

A: The normal form of payment is a life annuity. Under this form of
payment, you will receive your monthly pension payments for
as long as you live. All pension payments stop when you die.

[Emphasis added]
173. From time to time, SUHSRI provided statements to Plan participants
discussing and quantifying their Plan benefits. Thousands of these statements stated

inter alia:

St. Joseph Health Services of Rhode Island is pleased to give you this
statement showing your estimated benefits in the Retirement Plan as of
[insert date]. Your pension benefit is an important part of your future
retirement income, along with Social Security, your 403(b) savings, and
your other personal savings. You automatically become a participant in
the plan once you have completed 12 months of employment and worked
at least 1,000 hours. Some key features of this plan are:
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. Simplicity—Participation in the plan is automatic. You do not have
to enroll or do anything until you retire.

. Security—Benefits are paid from a secure trust fund.

. Company Paid—The plan is entirely paid for by St. Joseph
Health Services of Rl. There is no cost to you.

SUMMARY OF PLAN PROVISIONS:

St. Joseph Health Services of Rhode Island Retirement Plan provides you
with:

a) A monthly income payable for life when you retire, in addition to
your Social Security benefits.

b) The right to retire as early as age 55 if you have completed at least
5 years of continuous service.

C) The right to future pension benefits if you leave the Hospital after 5
or more years of continuous service.

d) Death benefits payable to your surviving spouse or beneficiary if
you die while still employed after completing 5 years of continuous
service.

The Hospital pays the entire cost of the plan. In addition, the Hospital
pays into the Social Security System an amount equal to what you pay.

[Emphasis added]
174. Similarly, in September of 2003, SUHSRI provided employees with a
handout entitled “Understanding Your St. Joseph Health Services of Rhode Island
Pension Statement,” which set forth the following as “Pension Basics”:

Pension Basics

Simple
- Participation is automatic

Secure
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- Assets in trust fund
- No investment risk to you
Valuable
- Hospital pays the entire cost
- Non-contributory Defined Benefit (DB) Plan
- Rewards long service employees
[Emphasis supplied]

175. However, the insolvency of the Plan is due in large part to SUHSRI’s
choosing not to fund the Plan when it was necessary to do so because the Plan did not
meet investment targets, or, indeed, incurred substantial investment losses. In other
words, SUHSRI in fact placed the “investment risk” on Plan participants, contrary to the
representation that they bore “no investment risk,” and notwithstanding that, unlike
participants in a defined contribution plan who exercise at least some control over their
retirement investments, Plan participants were completely powerless to control
investment risk in that it was solely SUHSRI, CCCB, or the Retirement Board, who
determined how the Plan assets would be invested, without consultation with Plan
participants or even advising them of the allocation of Plan assets, investment returns
obtained on Plan assets, or the unfunded status of the Plan.

176. Other handouts and similar communications containing the same or
substantially equivalent language as that of the handouts quoted in paragraphs 158-175
were provided to Plan participants on other occasions, all as part of the process of
hiring and retaining employees.

177. From time to time, SJHSRI provided employee handbooks to its
employees. One dated “April, 2004,” stated inter alia:
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Pension Plan

Regular full-time and regular part-time employees are eligible to
participate in the SJHSRI pension plan. If an Employee is paid for 1,000
hours or more per retirement plan year he/she will enter the Plan on the
first of the calendar month following the first anniversary of the employee’s
employment. Pension Plan is fully paid by the Hospital. Vesting is
after 5-years of Continuous Service. To help you estimate your potential
benefit at retirement, pension statements are distributed annually.

[Emphasis supplied]
178. Beginning in 2009, SJHSRI also administered a defined contribution plan
(a “403(b) Savings Plan”), which gave employees the right to make pre-tax contributions
and to control their investments. With that plan SJHSRI provided a handout which
answered the question “is there ever a time when benefits can be lost or denied” by
stating:

The value of your account depends on the value of Plan investment. This
is why your account must be invested carefully.

With respect to the defined benefit plan, which is the Plan involved in this case,
however, SJHSRI never told Plan participants that their benefits could be “lost” or
diminished if the Plan assets suffered investment losses. To the contrary, as noted
above, SUHSRI affirmatively represented that, under the defined benefit plan, there is
“[n]o investment risk to you.”

179. The explanation of the 403(b) Savings Plan also stated:

The Company reserves the right, of course, to amend the Plan or to
discontinue contributions to it. No amendment can reduce the amount in
your account or eliminate any of the benefit form options offered in the
Plan. If the Company permanently discontinues contributions to the
Plan, you will be notified and you will become 100% vested in your
account.

[Emphasis supplied]
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No such disclosure was made in connection with the Plan.

180. On January 28, 2011 SJHSRI prepared a PowerPoint presentation to one
of the employees’ unions, the Federation of Nursing and Health Care Professionals
(“FNHCP?”), seeking union approval for a plan to freeze SUHSRI’s defined benefit plan
and substitute a defined contribution plan going forward for all employees belonging to
FNHCP. This presentation stated that the proposed freeze was necessary to protect
the assets of the Plan. However, management represented in the PowerPoint that the
defined benefits earned on the years of service already performed “will not be affected.”

181. As noted above, Angell agreed to act on behalf of SUHSRI in dealing
directly with Plan participants, and Angell also worked with the Prospect Entities in
crafting presentations and dealt directly with employees of the Prospect Entities at New
Fatima Hospital informing them of their rights under the Plan.

182. As such, Angell owed both the Plan and Plan participants the duty to
exercise reasonable care and the duty to make accurate and not misleading disclosures
concerning the Plan.

183. However, Angell never informed Plan participants of the Plan’s
underfunded status or the fact that SUHSRI was not making necessary contributions.
To the contrary, Angell’s statements to Plan participants implied and in many cases
directly represented that their pension benefits were secure.

184. For example, Angell continued to provide individual Plan participants with
statements that set forth specific projected lifetime benefits, which Angell and all of the
other Defendants knew could not be relied upon.

185. On April 29 & 30, 2014, shortly before the sale of Fatima Hospital was
approved, representatives of Angell, SUHSRI, RWH, and CCCB again participated in
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PowerPoint Presentations to SUHSRI employees intended to reassure them that the
sale of the hospital to Prospect Medical would not affect their pension benefits. In those
presentations, the employees were informed that the terms of agreement for SUHSRI’s
joint venture with CCCB and Prospect Medical “includes a $14 Million contribution to the
Pension Plan to stabilize plan assets,” and were shown a sample final benefit statement
that again acknowledged that “[y]Jour pension benefit is an important part of your future
retirement income,” and reassured them that “[t}he Hospital pays the entire cost of the
Plan,” with payment options that included annuity payments for life.

186. This was grossly misleading and false on multiple levels.

187. At that time, all Defendants already knew that the $14 million contribution
was not even remotely sufficient “to stabilize plan assets.”

188. The statement that “the Hospital pays the entire cost of the Plan” was also
false and deceptive, on at least two levels. “[T]he entire cost of the Plan” includes
funding the Plan, and, therefore, the statement was false because no one was funding
the Plan. Moreover, given the timing of the presentation (two months before the
closing) and the purpose to reassure employees concerning the effect of the 2014 Asset
Sale on their pension benefits, the employees reasonably would have concluded that
the “Hospital” referred to was New Fatima Hospital under the ownership and operation
of the Prospect Entities. That also was false since all of the Defendants knew that
neither New Fatima Hospital nor the Prospect Entities accepted any obligations under
the Plan, and that instead the obligations would belong to SUHSRI which no longer
would have any operating assets and whose restricted assets and expected income

would be grossly insufficient to fund the Plan.
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189. Moreover, all Defendants already knew that the Plan, which this
PowerPoint presentation referred to as an “important part of [the Plan participants’]
future retirement income” was insolvent, and the option to choose annuity payments for
life was illusory if not an outright lie, because Plan assets would run out long before
most of the Plan participants or their designated beneficiaries would have passed away.

190. Many of SUHSRI’'s employees were members of another union, the United
Nurses & Allied Professionals (“UNAP”), under a collective bargaining agreement that
entitled them to pension benefits. In connection with the 2014 Asset Sale, SUHSRI,
RWH, CCCB, and the Prospect Entities that were purchasing or guaranteeing the
purchase of the assets sought UNAP’s agreement to a freeze on the accrual of pension
benefits upon the closing of the asset sale. These Defendants offered the $14 million
contribution to the Plan as an inducement for UNAP and its members to agree to the
freeze on the accrual of pension benefits, and UNAP and its members agreed to the
freeze in return for that contribution and in return for the assurance that the $14 million
contribution would “stabilize” the Plan.

191. At that time, all Defendants already knew that the $14 million contribution
was not even remotely sufficient to stabilize plan assets, and that the Plan assets would
run out many years before most of the Plan participants’ rights to benefits were
satisfied.

192. All Defendants made these misrepresentations and omitted this material
information because they knew that such disclosure would create so much negative
publicity and outcry that the applications to the Department of Health and the Attorney
General for approval of the asset sale without fully funding the Plan would be denied or
at the very least would be in serious jeopardy.
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193. On August 12, 2014, nearly two months after the Prospect Entities took
over ownership and operation of New Fatima Hospital, Defendant Angell sought
instructions from the Prospect Entities as to how Angell should respond to Plan
participants who were seeking information concerning the solvency of the plan. The
Prospect Entities had attempted to structure the 2014 Asset Sale to avoid any
obligations under the Plan, and the Asset Purchase Agreement expressly stated that
responsibility for the Plan after the asset sale closed would remain with SUJHSRI. Thus,
Angell was seeking instruction from the Prospect Entities concerning the information to
provide to Plan participants, even though the Prospect Entities claimed to have no
liability for the Plan.

194. The Prospect Entities instructed Angell not to provide Plan participants
with the information they were seeking concerning the solvency of the Plan. Moreover,
the Prospect Entities instructed Angell to tell Plan participants that “while we [Angell]
can’t speak to the future solvency of the plan, we can share that the plan administrators
review the annual recommended funding as advised by the plan’s actuaries each year.
There is also an investment committee that reviews and monitors the plan on an
ongoing basis.”

195. Both Angell and the Prospect Entities knew that this statement was false
and intended to mislead. The Prospect Entities and Angell could very well “speak to the
future [in]solvency of the plan,” and knew that SUHSRI for years had been disregarding
Angell's funding recommendations and making no contributions, and that once the
asset sale went through, SJHSRI would have insufficient funds to make the actuarial-
recommended contributions even if it wanted to.

196. Angell accepted and followed these instructions.
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197. On or about April 13, 2016, nearly two years after the asset sale, Angell
worked with SUHSRI, CCCB, and Prospect Chartercare to prepare and make another
PowerPoint presentation, this time at New Fatima Hospital, to former-employees of
SJHSRI who were now employed at New Fatima Hospital, concerning the Plan and the
rights of Plan participants, which again acknowledged that “[y]Jour pension benefit is an
important part of your future retirement income,” and again reassured them that “[t]he
Hospital pays the entire cost of the Plan,” with payment options that included annuity
payments for life.

198. These Defendants knew that the “Hospital,” which for nearly two years
had been owned and operated by the Prospect Entities, claimed it had no obligations
whatsoever to Plan participants. Moreover, SUHSRI, RWH and CCCB had already
decided to put the Plan into receivership and ask for a severe cut in benefit payments to
all Plan participants, and were merely allowing time to pass in order to obscure the
connection between the 2014 Asset Sale and the receivership, so that the inevitable
firestorm of employee shock and anger and negative publicity that would be generated
by the receivership would not be linked to the current operations of New Fatima Hospital
and New Roger Williams Hospital.

199. An earlier internal draft of the April 13, 2016 PowerPoint presentation
stated that the Plan was a “Church Plan” and, therefore, that the Plan participants’
benefits were not protected under ERISA. However, as part of a long history of
concealment from the Plan participants, this disclosure was deleted and did not appear
in the presentation actually given. Indeed, the Plan participants were never informed
that the Plan was purported to be a Church Plan, such that the Plan participants’
benefits were not protected under ERISA.
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E. FRAUDULENT MISREPRESENTATIONS AND OMISSIONS TO STATE REGULATORS

200. In 2014 Defendants SUHSRI, RWH, CCCB and the Prospect Entities
sought and obtained approval from the Rhode Island Department of Health and the
Rhode Island Attorney General to convert Fatima Hospital and Rogers Williams Hospital
into for-profit operations.

201. On February 14, 2014, pursuant to the conspiracy in which the Diocesan
Defendants were participating with all of the other Defendants to relieve Fatima Hospital
of any liability under the Plan at the expense of the Plan participants, Bishop Tobin
personally wrote to the Health Services Council to lobby in favor of regulatory approval
of the for-profit hospital conversion:

| write on behalf of the proposed partnership between CharterCARE
Health Partners and Prospect Medical Holdings. . . .

* * *

The Diocese of Providence is grateful to CharterCARE for all it has done
to preserve the healing ministry of SUHSRI/Our Lady of Fatima Hospital,
all within very difficult financial circumstances. However, without this
transaction, it appears that a consistent Catholic health care presence in
the Diocese of Providence would be gravely compromised, and the
financial future for employee-beneficiaries of the pension plan would
be at a significant risk. | believe that this partnership will help avoid
the catastrophic implications of such a failure, and at the same time,
enhance the quality of care at SUHSRI/Our Lady of Fatima.

[Emphasis added]

202. This letter was sent as part of the conspiracy into which the Diocesan
Entities had entered with the other Defendants when they agreed to the 2014 Asset
Sale.

203. However, as explained above, rather than believing the 2014 Asset Sale

would help avoid pension failure, Bishop Tobin personally, and, through him and other
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officials, the Diocesan Defendants, knew that “the proposed partnership between
CharterCARE Health Partners and Prospect Medical Holdings” made pension failure
much more likely, and, indeed, a virtual certainty, absent unanticipated and extremely
improbable investment gains, because it would cut the link between the Plan and an
operating hospital, and would transfer assets from SJHSRI that otherwise would be
available to help fund the Plan.

204. Thus they knew that the Plan was at much more than a “significant risk.”
Indeed, as noted above, in the draft letter written to papal authorities in September of
2013, only six months earlier, discussed above, Bishop Tobin had described the
pension as “a spiraling and gaping unfunded liability.” He removed that reference from
the final version of that letter because he was warned that the letter may be “subject to
discovery in a civil lawsuit,” and substituted “significant” for “spiraling and gaping.”
Thus, the Diocesan Defendants not only were fully aware of the extent of the unfunded
liability, they also took steps to understate and conceal it.

205. Angell acted as CCCB’s and SJHSRI’s consultant in connection with the
application for regulatory approval of the conversion of Fatima Hospital, Roger Williams
Hospital, and other health care facilities into for-profit entities.

206. On April 9, 2014, CCCB provided Angell with a document prepared by the
Rhode Island Attorney General’s office, consisting of questions to be answered in
connection with that application, and asked for Angell’s assistance in answering the
following question:

Please provide:
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b. documentation as to the determination that $14 m will stabilize the plan
and a description and any written information of the understanding with
employee representatives with respect to the freezing and the funding of
the plan;

207. Previously, on December 20, 2013, Angell had provided CCCB and
SJHSRI with calculations which demonstrated that if $14,000,000 was contributed to the
Plan, and assuming a future rate of return of 7.75%, the Plan would run out of funds in
2034, at a time when it would still have over $99 million in unpayable liabilities to Plan
participants.

208. On March 27, 2014, Angell updated its calculations based on a slightly
higher value of the Plan assets at the beginning of 2014, which projected that even with
the $14,000,000 contribution, the Plan would run out of funds in 2036, at a time when it
would still have over $98 million in liabilities to Plan participants. To illustrate the
consequences if the 7.75% rate of return proved to be too high, Angell also provided an
alternative calculation, in which Angell assumed a lower rate of return of 5.75% rather
that 7.75%, under which the Plan would run out of assets six years earlier in 2030, with
additional unpayable liabilities to Plan participants.

209. Indeed, if the 5.75% rate of return were utilized, the Plan would have been
only 66% funded even in 2014 even with the contribution of $14,000,000.

210. As noted above, moreover, the market discount rate in early 2014 that
single employer benefit plans were required to use under ERISA was 4.6%, which if
utilized would have produced an even lower funding level. As noted, SJHSRI had
claimed that it was as a matter of voluntary policy following ERISA guidelines.

211.  On April 10, 2014, however, CCCB and SJHSRI asked Angell to modify

that calculation for submission to the Attorney General and the Department of Health.
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The requested modification was that Angell utilize only the higher projected rate of
return of 7.75%, delete all the calculations post-2014, and “simply show only the
stabilization effect [in 2014] of the incoming $14M to the plan with no other information
shown.”

212. An employee of Angell spoke to the CCCB representative who had
requested the modification, and was told that CCCB “wants to show the projection of the
funded status after the $14M contribution for 2014,” in order to “highlight the
‘stabilization’ of the Plan.”

213. Angell was thereby being asked to present the 2014 funding level in
isolation, for purposes of demonstrating Plan stabilization to the Attorney General and
the Department of Health, knowing that it would be misleading, because the complete
calculation demonstrated that the $14,000,000 contribution would not “stabilize” the
Plan, since the complete calculation showed that, notwithstanding that contribution, the
Plan would run out of money in 2036 with over $98,000,000 in liabilities to Plan
participants even at the high assumed rate of return of 7.75%, or in 2030 with the rate of
return of 5.75%.

214. Angell agreed to disregard both of its prior calculations and provided
SJHSRI, RWH, and CCCB with the requested new calculation to give to the Rhode
Island Department of Health and the Rhode Island Attorney General in support of the
application for approval of the asset sale. That new calculation purported to show that
the immediate effect of the $14 million contribution would be to increase the funding
percentage of the Plan to 94.9%, and deleted the calculations which demonstrated that
the Plan nevertheless would run out of money in either 2030 or 2036 depending on the
estimated rate of return.
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215. That calculation also did not disclose that the funding percentage of 94.9%
was based on assumed investment returns that SUHSRI, RWH, CCCB, and Angell
knew were nearly 70% above market rates of return (i.e., Angell’s projected rate of
return of 7.75% was over 68% greater than the market rate of 4.6%).

216. In addition, the calculation did not disclose the fact that the use of any
funding level percentage as a measure of the Plan’s funding progress was contrary to
and deviated from the standards of actuarial practice, that according to those standards
the funding progress of a pension plan should not be reduced to a funding percentage
at a single point in time, or that pension plans should have a strategy in place to attain
and maintain a funded status of 100% or greater over a reasonable period of time, not
merely at a single point in time.

217. These misrepresentations and omissions concerning the Plan’s funding
level were made to, and part of the information relied upon by, both the Rhode Island
Department of Health and the Rhode Island Attorney General in approving the asset
sale.

218. On February 21, 2014, the Department of Health sent a list of questions to
counsel for SUHSRI, RWH, and CCCB, and to counsel for the various Prospect Entities.
On March 7, 2014, counsel for SUHSRI, RWH, and CCCB and counsel for the various
Prospect Entities co-signed and sent the Department of Health a letter enclosing their
clients’ responses to the Department of Health’s question, that repeated the question
and responded, as follows:

C. Please identify to what extent, if any, this purchase price will be
used by CharterCARE for community benefit versus paying off
debts.
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Response: The use of the sale proceeds as described is [sic] Section
(b) above will benefit the community in three ways:

* * *

b. The use of $14M to strengthen the St. Joseph Pension Plan
will be of significant benefit to the community as it will assure
that the pensions and retirement of many former employees,
who reside in the community, are protected.

[Emphasis supplied]

219. In fact, all of the Defendants knew this statement was false and
misleading, and that the contribution of the $14,000,000 to the Plan would not “assure”
that the benefits of the Plan participants were protected, even according to the
calculations that Angell shared with all of those other Defendants.

220. On April 8, 2014, CCCB President and Chief Executive Officer Belcher
testified at a public hearing held before the Project Review Committee of the Rhode
Island Department of Health as part of the approval process. He was asked to address
three questions raised by a recent report on SJHSRI by Moody’s Investor Services.
The third question related to Moody’s’ concern over the funded status of employee
retirement accounts, including the Plan. Mr. Belcher testified as follows:

MR. BELCHER: . . . But the third part was on the pension fund, and the
impact on the pension fund with this -- and | think you know we shared
information up-front is that at the time of the closing we’ll be putting
millions of dollars into the pension fund which will bring it to a level of
roughly 91 and a half percent funding which is above the safe level that
you need for sort of a quote safe level. So all of this really helps stabilize
the pension fund as well.

221. SJHSRI, RWH, and CCCB intentionally misled the state regulators by the
statement that a funding level of 91.5% “is above the safe level.” As discussed above, it

is never proper to use a funding level on a single date to measure the health of a
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pension plan, but it especially inappropriate when the plan sponsor is selling all of its
operating assets, because the plan sponsor will lack the means to make up the
underfunding. In that context, even if the projected rate of return of 7.75% were
reasonable (which it was not), and were actually achieved over time, a funding level of
91.5% would practially guarantee pension plan failure, since it would denote insufficient
funds to meet plan obligations even if all of the future assumptions upon which the
funding level is based perform exactly as assumed, including thirty to forty years of
investment returns.

222. On April 11, 2014, CCCB reminded Angell that the Attorney General was
also asking Supplemental Question S3-48, as follows:

S3-48 Will the pension liability remain in place — how much, and what is
the plan going forward to fund the liability?

223. On April 15, 2014, SJHSRI, RWH, CCCB, and the Prospect Entities
responded to the Attorney General and answered that question as follows:

Response: The pension liability will remain in place post transaction.
Subsequent to the $14 Million contribution to the Plan upon transaction,
future contributions to the Plan will be made based on recommended
annual contribution amounts as provided by the Plan’s actuarial
advisors. Moving forward, the investment portfolio of the plan will be
monitored by the Investment Committee of the Board of Trustees.

[Emphasis supplied]

224. When that statement was made, however, SUHSRI, RWH, and CCCB
knew that it was their intention not to make any future contributions, and, therefore, that
“future contributions to the Plan” would not “be made based on recommended annual
contribution amounts as provided by the Plan’s actuarial advisors.”

225. Indeed, in spite of this representation, in the more than four years since

that statement was made, not a single penny has been contributed to the Plan other
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than the $14,000,000 contribution which they made to secure regulatory approval for
the 2014 Asset Sale, contrary to the recommendations of the Plan’s actuarial advisors.

226. The Project Review Committee held a public hearing on May 6, 2014.
During the testimony of the Department of Health’s expert concerning the Plan, CCCB
Chief Financial Officer Michael Conklin interrupted, and testified that the “recommended
contributions going forward” to fund the Plan were $600,000 per year, which he assured
the Committee would be paid out of SUHSRI’s expected $800,000 annual income from
outside trusts, and profit sharing paid to CCCB in connection with its 15% share in
Prospect Chartercare.

227. Mr. Conklin thereby misrepresented that SUHSRI's expected future
income was $800,000, when in fact it was less than $200,000, and suggested that
CCCB’s profit-sharing in Prospect Chartercare would provide additional funds, when no
profit sharing was anticipated for the indefinite future. CCCB has yet to receive any
profit sharing whatsoever.

228. Mr. Conklin also misrepresented that the projected annual contribution of
$600,000 was an actuarial “recommended contribution,” when in fact it was a number
made up out of whole cloth by SUJHSRI, RWH, and CCCB, and was much below the
recommendations of the Plan actuary.

229. Mr. Conklin also did not disclose that SUHSRI, RWH, and CCCB had no
intention of making any of those contributions.

230. The Project Review Committee accepted these false assurances, but was
aware that even those assurances were based upon assumed investment rates of
return, and if the investment returns on Plan assets were lower than anticipated, higher
annual contributions would be needed to make up the difference. The Committee
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referred to this possibility as the “investment risk” of the Plan, and at the hearing on May
6, 2014 asked CCCB President and Chief Executive Officer Belcher “who’s bearing the
investment risk going forward?” He replied as follows:

MR. BELCHER: Heritage Hospitals. It stays with the old CharterCare.

MR. SGOUROS: Heritage Hospitals, and so if the investment returns
don’t match up to the predictions, who’s on the hook?

MR. BELCHER: The old hospitals, the old CharterCARE. We have
that responsibility.

As discussed above, SUHSRI, RWH, and CCCB fraudulently misrepresented their
intentions, as it was never their intention to support the Plan, and they have made no
contributions whatsoever to the Plan.

231. Defendants also chose to conceal the unfunded status of the Plan out of
concern that such disclosure would be seized upon by a competitor that was asking that
the Department of Health to delay the proposed asset sale. Indeed, at the same public
hearing on May 6, 2014, a representative of that competitor strongly objected to the
terms of the asset sale proposed by Defendants, and repeated his client’s request that
the Committee delay acting upon the application until his client’s counter-proposal could
be fully considered.

232. The Attorney General did not immediately accept the assurances that
there would be sufficient income following the asset sale to adequately fund the Plan.
Instead, representatives of the Attorney General asked for proof of legal authority for
RWH’s assets to be used for that purpose.

233. On May 8, 2014 counsel for SUHSRI, RWH, and CCCB provided the
Attorney General with a resolution purportedly approved by RWH’s Board of Trustees

stating, inter alia:
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WHEREAS As part of its retained assets, RWMC has $6,666,874 in
Board Designated Funds (“‘the RWMC Board Designated Funds”) that
may be used for any purpose at the discretion and direction of the RWMC
Board of Trustees;

RESOLVED The RWMC Board of Trustees approves and directs use of
the RWMC Board Designated Funds to satisfy the SJHSRI liabilities at
close and any potential future funding and expenses relating to the
SJHSRI pension plan, and any surplus shall be transferred to the CCHP
Foundation.

234. They e-mailed a copy of the resolution to the Attorney General’s office
(with cc to counsel for the Prospect entities) and stated:

Finally, attached is the Roger Williams Medical Center (RWMC) Board of
Trustees Resolution authorizing the use of the RWMC Board Designated
Funds to satisfy the St. Joseph Health Services of Rhode Island (SJHSRI)
liabilities at close and any potential future funding and expenses related to
the SJHSRI pension plan, and any surplus shall be transferred to the
CCHP Foundation.

235. However, SUHSRI, RWH, and CCCB never intended that any part of
RWH’s “Board Designated Funds” would ever be contributed to the Plan, and, indeed,
none have been. They also knew that even $6,666,874 would be insufficient to
meaningfully reduce the unfunded liability, such that there was not even a remote
chance there would be any surplus left over to transfer to CC Foundation after that
liability was paid.

236. Instead of meaning what it says, this resolution evidences SJHSRI, RWH,
and CCCB'’s willingness to tell regulators what they wanted to hear, even if it meant
misrepresenting their intended funding sources and manipulating the board of trustees

of affiliated companies. In fact, in December 2014, soon after the closing of the asset
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sale, the board of trustees of RWH was replaced with individuals who were already
planning to put the Plan into Receivership.

237. A crucial fact not disclosed to either the Department of Health or the
Attorney General was that for years prior to the asset sale, management at CCCB,
RWH, and SJHSRI had been searching for a way to abandon the grossly underfunded
Plan to the detriment of Plan participants, while at the same time protecting the assets
of SUHSRI from the claims of Plan participants.

238. For example, on January 2, 2012, the Chairman of the Investment
Committee for CCCB’s Board of Trustees informed CCCB’s head of Personnel, Darlene
Souza, and CCCB’s Chief Financial Officer Conklin, that the Board of Trustees and
management must consider the option of terminating the Plan and distributing the
assets with a pro rata reduction in benefits.

239. On December 31, 2012, Ms. Souza emailed Mr. Conklin and CCCB’s
Chief Executive Officer Belcher, wished them a “Happy New Year,” and then advised
them of what she called the “potentially good news” that, according to her reading of the
Plan documents, they could “terminate the plan without a solvency issue,” and:

- deprive 1,798 (out of a total of 2,852) Plan participants of any benefit
whatsoever,

- pay benefits to an additional 744 Plan participants of only 88% of what
they were due;

- pay full benefits only to the remaining 1,054 Plan participants who had
already reached normal retirement age; and

- improve SJHSRI’s balance sheet by over $29,000,000 by eliminating its
liability for the unfunded portion of the Plan.

240. However, Ms. Souza advised Messrs. Conklin and Belcher that there was

a downside to the Plan termination, which was that other hospitals with supposed

64



Case Number: PC-2018-4386

o o R B 5558 WES-LDA Document 65-7 Filed 11/21/18 Page 69 of 107 PagelD #:

Envelope: 1591266 2269
Reviewer: Alexa G.

Church Plans had attempted to terminate their plans just as she was proposing, but
those hospitals had been sued in class actions, and one of those cases had a pending
settlement that obligated the hospital to pay a significant amount of the unfunded
benefits, notwithstanding its alleged Church Plan status.

241. Accordingly, Ms. Souza warned that if SUHSRI terminated the Plan and
distributed reduced benefits, “we are exposed to a class action lawsuit” by the Plan
participants who received no benefits, which could expose SJHSRI to “$30-$35m” as
damages, which “would potentially erode the $29m fiscal savings” resulting from
eliminating SJHSRI’s funding liability by termination of the Plan.

242. On June 20, 2013, the CCCB Board discussed the possibility of seeking a
“Special Master” for the Plan.

243. In December 2013, the CCCB Board discussed putting the Plan into
receivership.

244. Thus, notwithstanding the strategic delay in doing so, the scheme to
abandon the Plan was already in the works when SJHSRI, RWC, and CCCB assured
the Project Review Committee on April 8, 2014 and May 6, 2014 that the
‘recommended” annual contributions to the Plan would be made and that SJHSRI,
RWH, and CCCB were “on the hook” if the projected returns on investment did not
materialize.

245. Instead of representing their genuine intention, these statements were part
of the conspiracy by all of the Defendants to obtain approval from the Attorney General
and the Department of Health through false assurances, and to also thereby assuage
the concerns of the unions, and of the general public (including Plan participants) who
attended or followed reports of the hearing.
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246. In furtherance of that conspiracy, CCCB President and Chief Executive
Officer Belcher and Thomas M. Reardon (president of Prospect Medical East) made a
statement which the Providence Journal on May 12, 2014 published as an op-ed, which
stated:

The development and pursuit of innovation in health delivery should not
come at the cost of one of the most cherished values in Rhode Island
health care - that of local control. We are pleased that our proposal will
assure preservation of local governance, as our joint venture board will
have equal representation from CharterCare and Prospect with a local
board chair, with real veto powers.

247. This statement was materially false and intentionally deceptive, because
under the Amended & Restated Limited Liability Company Agreement of Prospect
Chartercare, LLC, previously agreed to in form by CCCB and the Prospect Entities,
deadlocks between CCCB-appointed directors and Prospect-appointed directors for
some of the most significant board-level decisions were to be resolved by allowing the
decisions of Prospect-appointed board members to prevail.

248. On the same day that Mr. Belcher’s statement appeared in the Providence
Journal, CCCB emailed it to all of the employees of CCCB, SJHSRI, and RWH, stating,
“[w]e want to share the following op-ed that appeared in today’s Providence Journal.”
The same mailing assured all employees that “Prospect and CharterCARE equally
share seats on the new company’s eight-member governing board,” withholding the
critical information that although the number of seats were shared equally, the seats
filled by the Prospect Entities had the power to make some of the most significant
corporate decisions against the wishes of the directors chosen by CCCB, and certainly

without disclosing that the 2014 Asset Sale was merely a step in the scheme to shield
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Fatima Hospital from liabilitity on the Plan, and to strip assets from SJHSRI that were
needed to satisfy its pension obligations to those same employees.

249. In addition to falsly reassuring the public and their own employees on the
issue of local control, SUHSRI, RWH, CCCB, and the Prospect Entities also misled state
regulators concerning the degree of local control that CCCB would have after the 2014
Asset Sale.

250. On May 2, 2014, CCCB and the various Prospect Entities involved in the
asset sale, through their counsel, responded to the following question of the Rhode
Island Attorney General:

Question: Please describe the governance structure of the new hospital
after conversion, including a description of how members of any board of
directors, trustees or similar type group will be chosen.

251. Defendants responded in pertinent part as follows:
Response:

An overview of the governance structure for Prospect CharterCARE, LLC
is as follows:

Prospect CharterCARE, LLC will have a Board of Directors.

Prospect CharterCARE, LLC’s Board of Directors will have half of its
members selected by and through PMH’s ownership in Prospect
CharterCARE, LLC and the other half of the members will be selected by
and through CCHP’s ownership Prospect CharterCARE, LLC.

The Board of Directors will be responsible for determining the patient
Care, strategic, and financial goals policies and objectives of Prospect
CharterCARE, LLC.

Prospect CharterCARE, LLC’s Board of Directors will be structured as
follows: (i) eight (8) members; (ii) fifty (50%) percent of its members will be
appointed by PMH; and (iii) fifty (50%) percent of its members will be
appointed by CCHP. The purpose of the structure is to ensure a strong
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local presence and mission. The Board of Directors will include at least
one physician representative.

The Board of Directors will be responsible for determining the patient care,
strategic, and financial goals, policies and objectives of Prospect
CharterCARE, LLC. The issues that the Board of Directors will
address will require a majority vote of those Directors appointed by
PMH, and a majority vote of those Directors appointed by CCHP.

[Emphasis supplied]

252. The statement that “[t]he issues that the Board of Directors will address
will require a majority vote of those Directors appointed by PMH, and a majority vote of
those Directors appointed by CCHP” was also materially false, for the same reason that
some of the most significant decisions were to be resolved by allowing Prospect-

appointed board members’ decisions to prevail.

F. MISLEADING THE STATE COURT IN CONNECTION WITH CY PRES PROCEEDINGS

253. In November of 2009, SJHSRI, CCCB, and RWH filed a petition with the
Rhode Island Superior Court, asking the court to approve certain changes affecting
charitable donations pursuant to the statutory and common law doctrine of cy pres.

254. The doctrine of cy pres is intended to be used in appropriate
circumstances to allow charitable donations to be applied to a similar purpose when the
original recipient of the donations is no longer able to fulfill that purpose.

255. In the 2009 proceedings, the specific purpose of the cy pres petition was
to inform the court that the original recipients of the charitable gifts had been
reconstituted in connection with formation of CCCB and the affiliation of SUHSRI, Roger
Williams Medical Center, RWH, and CCCB; that such entities as reconstituted would
continue to apply the charitable gifts in accordance with those intentions; and to obtain

court approval therefor.
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256. Notably, the cy pres petition in 2009 did not involve an original recipient of
the charitable gift who was insolvent and sought to transfer assets to a related entity in
fraud of creditors. To the contrary, in the 2009 petition, essentially the same entities
held the assets as had held them originally and creditors were in no way affected or
damaged by approval of these transfers.

257. The Superior Court approved this cy pres petition on December 14, 2009.

258. On December 2, 2011, another cy pres petition was filed with the Superior
Court, to obtain approval for the St. Joseph Health Care Foundation’s member to be
changed from SJHSRI to CCCB, for St. Joseph Health Care Foundation’s name to be
changed to Charter Care Health Partners Foundation, and to permit the charitable gifts
held by St. Joseph Health Care Foundation to be distributed to SUHSRI to be used by
SJHSRI in accordance with the donors’ original intentions. As was the case with the
previous cy pres petition, this petition did not involve the transfer of assets from an
insolvent corporation to a related entity in fraud of creditors. Once again, creditors were
in no way affected or damaged by approval of these transfers.

259. The court approved this cy pres petition on December 13, 2011.

260. On January 13, 2015 another cy pres petition (the “2015 Cy Pres Petition”)
was filed with the Superior Court, this time by Defendants SUHSRI, RWH, and CC
Foundation as petitioners, concerning the disposition of charitable donations held by
SJHSRI and RWH. It referred to the prior cy pres petitions that had been previously
approved by the Superior Court, as if the 2015 Cy Pres Petition was merely more of the
same.

261. However, unlike those earlier petitions, the 2015 Cy Pres Petition was filed
in connection with the winding down, liquidation, and dissolution of SUHSRI and RWH,
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and the transfer of approximately $8,200,000 of their assets to CC Foundation, when
SJHSRI needed all of its and RWH’s funds to contribute to the Plan. That raised
significantly different issues, since, as discussed below, nonprofit corporations in the
process of liquidation or dissolution must use all of their assets, even restricted assets,
to pay their creditors before they can transfer charitable assets to another charity.

262. The Attorney General’s Decision on May 16, 2014 approving the sale of
Fatima Hospital and Roger Williams Hospital was the genesis of the 2015 Cy Pres
Petition, because that Decision imposed conditions, which included “(1) the transfer of
certain of the charitable assets to the CCHP Foundation and (2) the use of certain of the
charitable assets during the Heritage Hospitals’ wind down to satisfy the Outstanding
Pre and Post Closing Liabilities subject to cy pres approval from [the Superior Court].”

263. Those conditions were the result of Defendants SJHSRI, RWH, CCCB,
and CC Foundation’s representations to the Attorney General that SUHSRI and RWH
were in a “multi-year wind-down process,” which was “typical in the dissolution of a
hospital corporation.”

264. Similarly, in the 2015 Cy Pres Proceeding, Defendants SUJHSRI, RWH,
and CC Foundation successfully persuaded the Court to grant their Petition based on
the representation that both RWH and SJHSRI were in wind-down, stating that they
“anticipated that the Outstanding Pre and Post Closing Liabilities will be paid during the
Wind-down period of RWH and SJHSRI over the next approximately three years,” and
that they “proposed that certain RWH and SJHSRI assets remain with the Heritage
Hospitals during their wind-down period to satisfy the Outstanding Pre and Post Closing

Liabilities.”
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265. The resolutions of CCCB as sole member of SUHSRI and RWH also prove
that SUHSRI and RWH were in wind-down preparatory to liquidation and dissolution.
The resolutions dated as of December 15, 2014 expressly authorized the wind-down
and dissolution of SUHSRI and RWH.

266. Having prevailed both in their application to the Attorney General and in
the 2015 Cy Pres Proceeding based upon representations that both RWH and SJHSRI
were in an extended wind-down process preparatory to liquidation and dissolution,
Defendants SJHSRI, RWH, CCCB, and CC Foundation are judicially estopped from
denying that the $8,200,000 transferred to the CC Foundation was in connection with
winding down their affairs and dissolution and subject to the requirements of the Rhode
Island Nonprofit Corporations Act applicable to dissolution and liquidation.

267. R.l. Gen. Laws §§ 7-6-50, 7-6-51 & 7-6-61 obligate nonprofit corporations
in the process of either voluntary dissolution or court liquidation to pay their creditors
first, before any funds can be transferred to other charities under the doctrine of cy pres
or any other rationale.

268. Section 7-6-50 of the Rhode Island General Laws sets forth the procedure
whereby a nonprofit corporation may voluntarily wind up its affairs and dissolve, and
requires that notice be given to all creditors and that assets must be distributed in
accordance with Section 7-6-51.

269. Section 7-6-51 of the Rhode Island General Laws sets forth the specific
order of application and distribution of assets applicable to a nonprofit corporation in
voluntary dissolution, and provides that all of the nonprofit corporation’s assets must be

used to pay creditors, even assets subject to charitable restrictions, and even assets
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conveyed to the nonprofit corporation under the express condition that they be re-
conveyed in the event of dissolution:
§ 7-6-51. Distribution of assets.

The assets of a corporation in the process of dissolution shall be applied
and distributed as follows:

(1) All liabilities and obligations of the corporation shall be paid and
discharged, or adequate provision shall be made for their payment
and discharge;

(2) Assets held by the corporation upon condition requiring return,
transfer, or conveyance, which condition occurs by reason of the
dissolution, shall be returned, transferred, or conveyed in accordance with
the requirements;

(3) Assets received and held by the corporation subject to limitations
permitting their use only for charitable, religious, eleemosynary,
benevolent, educational, or similar purposes, but not held upon a condition
requiring return, transfer, or conveyance by reason of the dissolution, shall
be transferred or conveyed to one or more domestic or foreign
corporations, societies, or organizations engaged in activities substantially
similar to those of the dissolving corporation, pursuant to a plan of
distribution adopted as provided in this chapter or as otherwise provided in
its articles of incorporation or bylaws;

(4) Any other assets shall be distributed in accordance with the provisions
of the articles of incorporation or the bylaws to the extent that the articles
of incorporation or bylaws determine the distributive rights of members, or
any class or classes of members, or provide for distribution to others;

(5) Any remaining assets may be distributed to any persons, societies,
organizations, or domestic or foreign corporations, whether for profit or
nonprofit, that may be specified in a plan of distribution adopted as
provided in this chapter.

[Emphasis supplied]
270. The same order of payment applies to court-approved liquidations of

nonprofit corporations. Section 7-6-61 of the Rhode Island General Laws sets forth the
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“procedure in liquidation of corporation by court,” and sub-section (c) essentially mirrors
the above-quoted provisions of R.l. Gen. Laws §7-6-50, as follows:

(c) The assets of the corporation or the proceeds resulting from a sale,
conveyance, or other disposition of the assets shall be applied and
distributed as follows:

(1) All costs and expenses of the court proceedings and all
liabilities and obligations of the corporation shall be paid,
satisfied, and discharged, or adequate provision shall be made
for that;

(2) Assets held by the corporation upon condition requiring return,
transfer, or conveyance, which condition occurs because of the
dissolution or liquidation, shall be returned, transferred, or
conveyed in accordance with the requirements;

(3) Assets received and held by the corporation subject to
limitations permitting their use only for charitable, religious,
eleemosynary, benevolent, educational, or similar purposes, but not
held upon a condition requiring return, transfer, or conveyance by
reason of the dissolution or liquidation, shall be transferred or
conveyed to one or more domestic or foreign corporations,
societies, or organizations engaged in activities substantially similar
to those of the dissolving or liquidating corporation as the court
directs. . ..

[Emphasis supplied]

271. Thus, whether pursuant to voluntary dissolution or court approved
liquidation, the assets of a non-profit corporation must be applied first to satisfy the
corporation’s liabilities and obligations, and, until that is accomplished and creditors are
paid in full, no assets can be transferred to anyone else, by cy pres petition or
otherwise.

272. However, Defendants SUHSRI, RWH, and CC Foundation intentionally
frustrated enforcement of the statutory payment priorities by repeatedly

misrepresenting, first to the Attorney General, and then to the court in the 2015 Cy Pres
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Proceeding, that all of their liabilities, including their pension liabilities, would be
“satisfied” and “paid” from other assets.

273. Notably, nowhere in their application to the Attorney General for approval
of the 2014 Asset Sale, or in their 2015 Cy Pres Petition, did Defendants SJHSRI,
RWH, or CCCB say that these other assets would only “partially satisfy,” or “partially
pay” the pension obligation, or employ similar language that would imply or even hint to
the Attorney General or the court that the funds would be insufficient to fully satisfy
those liabilities.

274. In reliance on these misrepresentations and material omissions, the court
approved the 2015 Cy Pres Petition on April 20, 2015.

275. On the basis of the court’s order, SUJHSRI, RWH, and CCCB in or about
May and June 2015 transferred $8,227,916.77 to CC Foundation.

276. From those funds, CC Foundation subsequently transferred

$8,199,266.47 to the Rl Foundation as follows:

May 28, 2015: $5,752,655.00
May 29, 2015: $1,974,537.44
June 3, 2015: $272,074.03

Nov. 17, 2015: $200,000.00
277. Rhode Island Foundation thereafter remitted $864,846.00 to CC
Foundation as follows:
Dec. 15, 2017: $174,515.00
Dec. 15, 2016: $341,945.00

Dec. 15, 2017: $348,386.00
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278. As of December 31, 2017, CC Foundation’s fund balance at Rhode Island
Foundation was $8,760,556.01, including investment returns.

279. The April 20, 2015 Order also applied to income and capital distributions
from third party trusts that SUHSRI and RWH expected to receive in the future, and
required that certain of those payments should go to CC Foundation.

280. The 2015 Cy Pres Proceeding is still pending. As noted above,
concurrently with the filing of this Complaint, Plaintiffs have or will file their motion to
intervene in that proceeding, and ask the Superior Court to vacate the April 20, 2015
order, and order that the funds transferred pursuant to the Petition be held pending the

outcome of the proceeding in this Court or in the Federal Action.

G. FACTS CONCERNING SUCCESSOR LIABILITY

281. The Prospect Entities that purchased the assets of SUHSRI all knew that
SJHSRI had a defined benefit pension plan.

282. Prior to the asset sale, these Prospect Entities intended to operate New
Fatima Hospital at the same location, under the same name of Fatima Hospital.

283. Prior to the asset sale, these Prospect Entities intended to operate New
Roger Williams Hospital at the same location, under the same name of Roger Williams
Hospital.

284. These Prospect Entities also intended to identify themselves to
employees, patients, and the public under the fictitious name which SJHSRI, RWH, and
CCCB had operated Old Fatima Hospital and Old Roger Williams Hospital.

285. At10:17 a.m. on June 20, 2014, which was the day that the 2014 Asset

Sale closed, CharterCARE Health Partners filed articles of amendment with the Rhode
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Island Secretary of State, changing its name from CharterCARE Health Partners to
Chartercare Community Board.

286. One minute later, at 10:18 a.m. on June 20, 2014, Prospect Chartercare
filed a “fictitious business name statement” with the Rhode Island Secretary of State,
stating that it would operate under the “fictitious name” of CharterCARE Health
Partners, which was the same name under which SUHSRI, RWH, and CCCB had
operated Old Fatima Hospital and Old Roger Williams Hospital from 2009 right up to the
day of the closing of the 2014 Asset Sale.

287. The Prospect Entities also knew and intended that all of SUHSRI's and
RWH’s employees would be transferred to the employment of the Prospect Entities as a
continuation of their employment, with their starting wages and salaries based on their
final wages and salaries while employed by SUHSRI and RWH, and with seniority based
on their original date of hire by SUHSRI and RWH.

288. Indeed, the Asset Purchase Agreement that was the basis for the asset
sale and the approvals under the Hospital Conversions Act obligated the Prospect
Entities to do just that:

8.2 Employment Terms Employee Benefits.

The Transferred Employees shall be hired by the Company or a Company
Subsidiary (as applicable) at base salaries and wages equal to their base
salaries and wages as of the Closing Date. The Transferred Employees
shall retain their seniority status for purposes of benefits, and their salaries
or wages as of the Closing Date shall provide the base for future salary
adjustments, if any, thereof. Each Transferred Employee will be treated by
the Company or the Company Subsidiary (as applicable) as employed as
of such individual’s initial hire date at the Facilities for all purposes
regarding seniority, except as otherwise required by Law or collective
bargaining agreement assumed by the Company. Subiject to the right to
terminate any Company employee benefit plan and/or restrictions
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provided under any collective bargaining agreement assumed by the
Company, the Company and the Company Subsidiaries as of the

Closing Date will provide benefits to Transferred Employees at benefit
levels substantially comparable to those provided under the Seller Plans
immediately prior to Closing, including but not limited to qualified
retirement plans (except that the Company and the Company Subsidiaries
shall not be required to offer a defined benefit plan), vacation, sick leave,
holidays, health insurance, life insurance, 401(k) plan (in lieu of similar
plans that were offered by Sellers based on their tax exempt status but are
not available to the Company) and policies of the Company and the
Company Subsidiaries for which each Transferred Employee is eligible.

Asset Purchase Agreement § 8.2(a).

289. As noted above, after the 2014 Asset Sale, the personnel department for
the Prospect Entities continued to advise Plan participants concerning the Plan.
Indeed, immediately after the 2014 Asset Sale, the same person who was in charge of
that department for SUHSRI, RWH, and CCCB prior to the asset sale took over those
duties for the Prospect Entities operating under the fictitious name CharterCARE Health
Partners.

290. Thus, to employees it appeared that nothing had changed with respect to
their benefits, or administration of the Plan.

291. The Asset Purchase Agreement actually defined the Prospect Entities as
“successor employer[s],” at least for tax purposes:

The Parties acknowledge and agree that each of the Company and each
Company Subsidiary constitutes a “successor employer” within the
meaning of Code Section 3121(a)(1) and Code Section 3306(a)(1)and the
regulations thereunder for federal and state income tax and employment
tax purposes.

Asset Purchase Agreement § 8.2(c).
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292. After the Department of Health and Attorney General approved the asset
sale, but without informing these state agencies, the Prospect Entities demanded that
employees sign an arbitration agreement prepared by the Prospect Entities.

293. That mandatory “agreement” purported to obligate employees to arbitrate
all claims arising out of their employment, arguably including even claims arising out of
their previous employment by SUHSRI, and to waive their rights to proceed by class
action.

294. The Prospect Entities informed these employees that they would not be
hired if they did not sign the arbitration agreement.

295. The Prospect Entities were not permitted to compel employees to sign the
arbitration agreement as a condition of their being hired, because those entities already
had the contractual (and regulatory) obligation to hire the former employees of SUHSRI,
RWH, and CCCB on essentially the same terms as they were previously employed,
which did not include an agreement to arbitrate or any waiver of rights.

296. However, the Prospect Entities did not inform these employees that the
Prospect Entities could not make their agreement a condition of their employment.

297. The Prospect Entities also did not inform these employees of other facts
the employees needed to know in order to evaluate the requirement that they sign the
arbitration agreement, including but not limited to that the employees had pre-existing
and valid claims arising out of the fact that the Plan was severely underfunded, that the
Prospect Entities and the other Defendants were involved in fraudulent schemes to strip
assets from SJHSRI that were needed to fund the Plan, that the employees already had
the existing right to assert their claims in a class action, and that arbitration of those
claims would deprive them of a meaningful remedy.
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298. The terms of the arbitration agreement itself were grossly overreaching
and the rights it gave the employees were largely illusory. For example, the agreement
obligated Plan participants and “the Company” to arbitrate all claims between them,
whether asserted by the employee against the company, or vice versa. However, “the
Company” was defined to include the following entities and individuals:

Prospect CharterCare LLC and/or any of its related entities, holding
companies, parents, subsidiaries, divisions, officers, shareholders,
directors, employees, agents, vendors, contractors, doctors, patients,
insurers, predecessors, successors, and assigns.

Accordingly, it purported to obligate an employee to arbitrate claims the employee had
against any other employees, any doctors, any patients, and any hospital vendors or
contractors. It also purported to entitle the employee to demand that all of those entities
and individuals arbitrate any claims they may have against the employee, such as
malpractice claims asserted by a patient against a nurse or other health care provider.
Of course, those entities and individuals would not be bound by the arbitration
agreement, so in practice it would be one-sided, and only apply to the employee’s
claims against those individuals and entities.

299. The demand that employees sign the arbitration agreement was itself
fraudulent, and part of the fraud and the fraudulent conspiracy between and among all
Defendants.

300. The Asset Purchase Agreement attempted to carve-out successor liability
for the Plan, but such carve-outs are unenforceable if the requirements for successor
liability are satisfied.

301. Thus, the Prospect Entities have successor liability for the Plan under

state common law of successor liability.
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302. Notwithstanding the formal documentation creating a limited liability
company controlled primarily by Prospect East, the Prospect Entities have repeatedly
referred to the relationship between CCCB and Prospect Medical Holdings and held
themselves out as joint venturers, in statements to employees, to the public, to the
regulatory agencies that approved the 2014 Asset Sale, and to the court that approved
the 2015 Cy Pres Petition. For example:

a. Prospect Medical Holdings’s website states: “Through a joint venture
agreement, Prospect became the maijority owner of CharterCARE but shares
governance of the hospitals equally with CharterCARE Community Board.”

b. The cy pres petition filed on January 13, 2015 by CC Foundation, RWMC,
and SJHSRI states: “On June 20, 2014, a closing on the transaction
approved by the Rhode Island Department of Health (‘DOH’) and Rhode
Island Attorney General's Office (‘AG’) occurred in which certain of the
assets of CCCB, RWH and SJHSRI were transferred to the newly formed
for-profit joint venture between CCCB and Prospect Medical Holdings, Inc.
(‘PMH’) known as Prospect CharterCARE, LLC, and its affiliates (the ‘Joint
Venture’).”

C. A June 17, 2014 letter from the U.S. Department of Health and Human
Services to SJHSRI states: “As described in your letter [of May 15],
CharterCARE Health Partners (CCHP), the parent of SJHSRI, will enter into
a joint venture arrangement with Prospect Medical Holdings, Inc. (PMH),
pursuant to a September 24, 2013 arrangement that has now been approved
by the Rhode Island Attorney General and the Rhode Island Department of
Health. As part of this arrangement, all operating assets held by members of
the CCHP system, including SJHSRI, will be transferred to limited liability
companies owned by Prospect CharterCARE, LLC, the joint venture
entity. . . .”

d. CCCB’s 2013 Form 990 states: “THE BOARD OF DIRECTORS BELIEVES
THAT SUFFICIENT SAFEGUARDS EXIST TO ENSURE THAT THEIR
EXEMPT STATUS IS PROTECTED BOTH THROUGH THE
APPOINTMENT PROVISIONS IN THE PROSPECT CHARTERCARE LLC
JOINT VENTURE AGREEMENT AND CONDITIONS IMPOSED BY THE
RHODE ISLAND ATTORNEY GENERAL AND THE RHODE ISLAND
COMMISSIONER OF HEALTH.”

e. The March 18, 2013 Letter of Intent executed by both CCCB and Prospect
Medical Holdings states: “The purpose of this letter of intent (the ‘Letter’) is to
set forth certain non-binding understandings and certain binding agreements
by and between CharterCARE Health Partners (‘Seller’) and Prospect
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Medical Holdings, Inc. (‘Prospect’) with respect to the creation of a joint
venture (‘Newco’) whereby Seller will sell certain assets and operations of
Seller to Newco, as more particularly described in the attached term sheet
(the “Term Sheet’), incorporated herein by reference.”

f. A May 20, 2014 email blast from CCCB’s president Kenneth Belcher states:
“Today Dr. Michael Fine, Director of the Department of Health, followed
Friday’s decision by the Attorney General and approved our Hospital
Conversion[s] Act and Change in Effective Control applications. This was
the final regulatory hurdle toward the successful completion of our joint
venture agreement with Prospect Medical Holdings. . . . We are now
prepared to plan the final closing which involves executing the financial and
legal documents to make the joint venture agreement official.”

303. Insofar as Prospect Chartercare was a joint venture, Prospect East,
Prospect Medical Holdings, and CCCB share the liabilities of Prospect Chartercare, and
have successor liability for the Plan under state common law of successor liability and
joint ventures.

H. FURTHER STRIPPING OF SJHSRI’S ASSETS THROUGH THE ASSET PURCHASE ON OR
ABOUT JUNE 20, 2014

304. On September 24, 2012, Prospect Medical Holdings sent a Letter of Intent
to the executive leadership of CCHP proposing a transaction whereby Prospect Medical
Holdings and CCHP would establish a new “joint venture” entity (“Newco”) to acquire
the assets of SUHSRI, RWMC, and other entities owned by CCCB. That Letter of Intent
included the provisos that in return for the asset sale, “{CCCB] shall receive a 15%
membership interest in Newco,” and that “the pension liability of SUHSRI as reflected on
[CCCBJ’s financial records will not be assumed by Newco.”

305. On March 13, 2013, the executive committee of CCCB'’s board of trustees
convened to discuss letters of intent that had been solicited from potential suitors. Mr.

Belcher informed the committee that one of the non-Prospect suitors (LHP Hospital
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Group) “wanted to fully fund the pension plan.” In other words, the Plan participants
would be protected.

306. On March 14, 2013, SUHSRI’s board of trustees met. Mr. Belcher
informed the board that CCCB’s board had “made the recommendation to move forward
with Prospect.”

307. On March 18, 2013, CCCB and Prospect Medical Holdings executed a
new “LETTER OF INTENT” stating, inter alia:

The purpose of this letter of intent (the “Letter”) is to set forth certain non-
binding understandings and certain binding agreements by and between
CharterCARE Health Partners (“Seller”) and Prospect Medical Holdings,
Inc. (“Prospect”) with respect to the creation of a joint venture (“Newco”)
whereby Seller will sell certain assets and operations of Seller to Newco,
as more particularly described in the attached term sheet (the “Term
Sheet”), incorporated herein by reference.

* * *

1. Form of Transaction

a) CharterCare Health Partners, a Rhode Island 501(c)(3) corporation
(“Seller”), operates two acute care hospitals and certain related health
care businesses in Providence, Rhode Island and surrounding
communities (the “Business”).

b) A newly established limited liability company (“Newco”), to be
owned 85% by Prospect Medical Holdings, Inc. (“Prospect”), and 15% by
Seller, will purchase substantially all of the assets, liabilities and
operations of the Business, other than the Excluded Assets and Excluded
Liabilities (the “Purchased Assets”) from the Seller.

3. Purchase Price
a) In exchange for the Purchased Assets, Newco shall
i) Pay to Seller $45 million in cash at closing, $31 million of which will

be applied to extinguish Seller’s existing long-term debt and other
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obligations, and $14 million of which will be earmarked to strengthen the
cash position of St. Joseph Health Services of Rhode Island’s (“SJHSRI”)
pension plan;

ii) Issue to Seller 15% of the equity of Newco;

308. As Exhibit A to the March 18, 2013 Letter of Intent, CCHP and Prospect
Medical Holdings attached a “CharterCARE Health Partners Balance Sheet” dated
“1/31/13” which stated that “Pension Liability” in the amount of “89,536,553” dollars was
“‘Retained by CharterCARE".

309. At the time of the sale, CCCB was in essence a holding company whose
assets consisted primarily of its ownership interests in SUHSRI and RWH, and whose
only business was managing the operations of Fatima Hospital and Roger Williams
Hospital for its subsidiaries SUJHSRI and RWH. In addition, CCCB owned all of the
shares of certain other medical providers. However, the closing on or about June 20,
2014 did not transfer ownership in CCCB or any of its subsidiaries, or any cash CCCB
had retained, and provided for the transfer of the assets of, rather than the ownership
interests in, the companies.

310. As noted above, SJHSRI and RWH, not CCCB, owned the real estate and
all of the assets used in operating Old Fatima Hospital and Old Roger Williams Hospital.

311. Thus, virtually all of the personal property and real property transferred on
or about June 20, 2014 was owned both historically and immediately prior to the sale by
CCCB’s various subsidiaries, primarily SUJHSRI and RWH, and not by CCCB, such that
virtually all of the actual consideration provided by the sellers came from CCCB'’s

subsidiaries, including SUHSRI and RWH, not from CCCB.
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312. The consideration that Prospect East provided at the closing on or about
June 20, 2014 included 15% of the shares of Prospect Chartercare.

313. The fair market value of that 15% at the time of the asset sale was at least
$6,640,000 according to Prospect Chartercare’s own audited financials.

314. The Asset Purchase Agreement had provided that CCCB would receive
those shares, as follows:

Sellers have designated CCHP (the “Seller Member”) to be the holder of
the units representing the Company’s limited liability company
memberships on behalf of all Sellers to be issued as partial consideration
in respect of the sale by Sellers of the Purchased Assets.

315. The consideration that the Prospect Entities provided in return for the
assets included the undertaking to provide long term working capital of $50,000,000,
which conferred a benefit on CCCB as 15% shareholder in the additional amount of
$9,479,000, according to Prospect Chartercare’s own audited financials.

316. Thus, notwithstanding that CCCB provided virtually none of the
consideration for the transaction, the parties consummated the transaction so that
CCCB obtained all of the 15% interest in Prospect Chartercare, totalling a fair market
value of at least $15,919,000. SJHSRI and RWH received none of that interest, and,
therefore, that valuable asset was not available to satisfy claims of Plan participants, the
Plan, or any other creditors of SUJHSRI.

317. The due diligence performed by the Prospect Entities in connection with
the Asset Purchase Agreement included requiring that CCCB provide consolidated
financials reporting on the assets and liabilities of CCCB and its various subsidiaries,
and buyers in fact received such financials prior to entering into the Asset Purchase

Agreement.
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318. Accordingly, based upon those financials, at the time the Asset Purchase
Agreement was entered into, all of the defendants knew that the combined estimated
liabilities of the sellers, including CCCB, SJHSRI, and RWH, exceeded their combined
estimated assets by approximately $30,000,000, and that the estimated liabilities of
SJHSRI alone exceeded SJHSRI's assets by over $70,000,000, all as a result of the
unfunded liabilities of the Plan, such that CCCB, SJHSRI, and RWH were already
insolvent when they entered into the Asset Purchase Agrement and when the 2014
Asset Sale took place.

319. This knowledge was actually adverted to in the Asset Purchase
Agreement, in which the Prospect Entities as Buyers made the unqualified
representations and warranties that they “were not now insolvent and will not be
rendered insolvent by any of the Transactions,” whereas SJHSRI, RWH, and CCCB as
Sellers made only the following qualified representation and warranty:

4.29 Solvency. After exclusion of Liabilities associated with the
retirement plan due to their uncertainty of amount: (i) Sellers are not
now insolvent and will not be rendered insolvent by any of the
Transactions; (ii) Sellers have, and immediately after giving effect to the
Transactions, will have, assets (both tangible and intangible) with a fair
saleable value in excess of the amount required to pay their Liabilities as
they come due; and (iii) Sellers have adequate capital for the conduct of
their business and discharge of their debts. . . .

[Emphasis supplied]
320. By this express exclusion of pension liabilities from the sellers’ warranty of
solvency, all of the parties to the transaction signaled their actual knowledge that these
liabilities rendered SJHSRI, RWH, and CCCB insolvent, such that the transfer of the

assets of SUHSRI, RWH, and CCCB constituted a fraudulent transfer.
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321. All of the Defendants sought and intended that the transactions would strip
SJHSRI of all of its real estate and operating assets, and transfer value to CCCB in the
amount of at least $15,919,000 that (they schemed) would be shielded from SJHSRI’s
liability to the Plan participants, including the rights of the Plan participants to have all of

these assets applied to reduce the deficit in the Plan.

CAUSES OF ACTION

COUNT | (FRAUDULENT TRANSFER, § 6-16-4(A)(1))

322. Plaintiffs repeat and reallege paragraphs 1-321.

323. At all relevant times Plaintiffs had “claims” against and were “creditors” of
Defendants SJHSRI, RWH, and CCCB, as defined by R.I. Gen. Laws §§ 6-16-1(3) &
(4), based upon said Defendants’ obligations imposed by state law.

324. Fraudulent transfers were made in connection with various transactions,
including but not limited to the sale of all of the assets of SUHSRI, RWH, CCCB, and
related entities to various Prospect Entities in connection with the 2014 Asset Sale, and
to CC Foundation and by CC Foundation to Rl Foundation in connection with the 2015
Cy Pres Proceeding, with the actual intent of SUHSRI, CCCB, and RWH as transferors
to hinder, delay, or defraud their creditors, within the meaning of R.l. Gen. Laws § 6-16-
4(a)(1).

325. Those transfers are subject to avoidance to the extent necessary to satisfy
Plaintiffs’ claims, in accordance with R.l. Gen. Laws § 6-16-7(a)(1).

326. Plaintiffs are entitled to attachment against all of the assets of SUHSRI,
RWH, CCCB, and related entities that were transferred to various Prospect Entities, and

all of the assets transferred to CC Foundation and by CC Foundation to RI Foundation
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pursuant to the 2015 Cy Pres Proceeding, in accordance with R.l. Gen. Laws § 6-16-
7(a)(2).

327. Prospect Medical Holdings, Prospect East, and Prospect Chartercare are
persons for whose benefit the transfers were made within the meaning of R.l. Gen.
Laws § 6-16-8(b)(1), for reasons including but not limited to the fact that Prospect
Medical Holdings had a direct and beneficial interest in the 2014 Asset Sale, Prospect
East owned 85% of Prospect Chartercare, and Prospect Chartercare owned 100% of
Prospect Chartercare St. Joseph and Prospect Chartercare Roger Williams, and,
therefore, they are also liable for the value of the assets transferred.

328. Plaintiffs are entitled to an injunction against further disposition of the
property by any of the Prospect Entities, CC Foundation, or the RI Foundation, in
accordance with R.l. Gen. Laws § 6-16-7(a)(3)(i).

329. Plaintiffs are entitled to any other relief the circumstances may require, in
accordance with R.l. Gen. Laws § 6-16-7(a)(3)(iii).

330. Upon entry of judgment on their claims, Plaintiffs are entitled to levy
execution on these assets and the proceeds of these assets, in accordance with R.1.
Gen. Laws § 6-16-7(b).

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment avoiding the transfers, together with a judgment of money damages against
Defendants SJHSRI, RWH, CCCB, Prospect Medical Holdings, Prospect East, Prospect
Chartercare, Prospect Chartercare St. Joseph, Prospect Chartercare Roger Williams,

and CC Foundation, jointly and severally, plus interest and costs, and order Defendant
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Rl Foundation to turn over to Plaintiffs all of the funds it received from CC Foundation,

and any proceeds thereof, and such other and further relief as may be just.

COUNT |l (FRAUDULENT TRANSFER, 8§ 6-16-4(A)(2) AND/OR 6-16-5(A))

331. Plaintiffs repeat and reallege paragraphs 1-321.

332. At times when Plaintiffs had “claims” against and were “creditors” of
Defendants SJHSRI, RWH, and CCCB, as defined by R.I. Gen. Laws §§ 6-16-1(3) &
(4), fraudulent transfers were made within the meaning of R.l. Gen. Laws §§ 6-16-
4(a)(2) and/or 6-16-5(a) in connection with various transactions, including but not limited
to the sale of all of the assets of SUHSRI, RWH, CCCB, and related entities to various
Prospect Entities in connection with the 2014 Asset Sale, and in connection with the
2015 Cy Pres Proceeding:

a. within the meaning of R.I. Gen. Laws § 6-16-4(a)(2), inasmuch as transfers
were made without receiving a reasonably equivalent value in exchange for
the transfers, and the debtor(s) were engaged or were about to engage in a
business or a transaction for which the remaining assets of the debtor(s)
were unreasonably small in relation to the business or transaction, or the
debtor(s) intended to incur, or believed or reasonably should have believed
that they would incur, debts beyond their ability to pay as they became due;
and/or:

b. within the meaning of R.I. Gen. Laws § 6-16-5(a), inasmuch as the debtor(s)
made the transfer without receiving a reasonably equivalent value in
exchange for the transfer and the debtor(s) was insolvent at that time or the
debtor(s) became insolvent as a result of the transfer.

333. Those transfers are subject to avoidance to the extent necessary to satisfy
Plaintiffs’ claims, in accordance with R.l. Gen. Laws §§ 6-16-7(a)(2) and/or 6-16-5(a).

334. Plaintiffs are entitled to attachment against all of the assets of Defendants
SJHSRI, RWH, CCCB, and related entities that were transferred to various Prospect

Entities, and all of the assets transferred pursuant to the 2015 Cy Pres Proceeding, in

accordance with R.l. Gen. Laws § 6-16-7(a)(2).
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335. Defendant Prospect Medical Holdings, Prospect East, and Prospect
Chartercare are persons for whose benefit the transfers were made within the meaning
of R.I. Gen. Laws § 6-16-8(b)(1), for reasons including but not limited to the fact that
Prospect Medical Holdings had a direct and beneficial interest in the 2014 Asset Sale,
Prospect East owned 85% of Prospect Chartercare, and Prospect Chartercare owned
100% of Prospect Chartercare St. Joseph and Prospect Chartercare Roger Williams,
and, therefore, they are also liable for the value of the assets transferred.

336. Plaintiffs are entitled to an injunction against further disposition of the
property by any of the Prospect Entities, CC Foundation, or the RI Foundation, in
accordance with R.l. Gen. Laws § 6-16-7(a)(3)(i).

337. Plaintiffs are entitled to any other relief the circumstances may require, in
accordance with R.l. Gen. Laws § 6-16-7(a)(3)(iii).

338. Upon entry of judgment on their claims, Plaintiffs are entitled to levy
execution on these assets and the proceeds of these assets, in accordance with R.1.
Gen. Laws § 6-16-7(b).

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment avoiding the transfers, together with a judgment of money damages against
Defendants SJHSRI, RWH, CCCB, Prospect Medical Holdings, Prospect East, Prospect
Chartercare, Prospect Chartercare St. Joseph, Prospect Chartercare Roger Williams,
and CC Foundation, jointly and severally, plus interest, costs, and order Defendant Rl
Foundation to turn over to Plaintiffs all of the funds it received from CC Foundation, and

any proceeds thereof, and such other and further relief as may be just.
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COUNT |ll (FRAUD THROUGH INTENTIONAL MISREPRESENTATIONS AND OMISSIONS)

339. Plaintiffs repeat and reallege paragraphs 1-321.

340. Defendants SUHSRI, RWH, CCCB, Angell, Prospect Chartercare,
Diocesan Defendants, Prospect East, Prospect Medical Holdings, Prospect Chartercare
St. Joseph, and Prospect Chartercare Roger Williams, and each of them, made
intentional misrepresentations to Plaintiffs and intentionally omitted providing material
information under circumstances where said Defendants had a duty to speak.

341. Plaintiffs reasonably relied upon said Defendants’ misrepresentations and
omissions.

342. Plaintiffs suffered damages thereby.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB, Angell,
Prospect Chartercare, Diocesan Defendants, Prospect East, Prospect Medical
Holdings, Prospect Chartercare St. Joseph, and Prospect Chartercare Roger Williams,
jointly and severally, plus interest, costs, punitive damages, and such other and further

relief as may be just.

COUNT |V (FRAUDULENT SCHEME)

343. Plaintiffs repeat and reallege paragraphs 1-321.

344. Defendants SUHSRI, RWH, CCCB, CC Foundation, Angell, Prospect
Chartercare, Diocesan Defendants, Prospect East, Prospect Medical Holdings,
Prospect Chartercare St. Joseph, and Prospect Chartercare Roger Williams, and each

of them, intentionally defrauded Plaintiffs.
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345. Plaintiffs relied upon Defendants’ acts, practices, and courses of business
that operated as a fraud upon Plaintiffs.

346. Plaintiffs were defrauded thereby.

347. Plaintiffs suffered damages thereby.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB,
CC Foundation, Angell, Prospect Chartercare, Diocesan Defendants, Prospect East,
Prospect Medical Holdings, Prospect Chartercare St. Joseph, and Prospect Chartercare
Roger Williams, jointly and severally, plus interest, costs, punitive damages, and such

other and further relief as may be just.

COUNT V (CONSPIRACY)

348. Plaintiffs repeat and reallege paragraphs 1-321.

349. Defendants SUHSRI, RWH, CCCB, CC Foundation, Angell, Prospect
Chartercare, Diocesan Defendants, Prospect East, Prospect Medical Holdings,
Prospect Chartercare St. Joseph, and Prospect Chartercare Roger Williams participated
in a conspiracy to injure the Plaintiffs, which involved the combination of two or more
persons to commit an unlawful act or to perform a lawful act for an unlawful purpose.

350. As aresult of this conspiracy, Plaintiffs were damaged.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against all Defendants SUHSRI, RWH, CCCB, CC
Foundation, Angell, Prospect Chartercare, Diocesan Defendants, Prospect East,

Prospect Medical Holdings, Prospect Chartercare St. Joseph, and Prospect Chartercare
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Roger Williams, jointly and severally, plus interest, costs, punitive damages, and such

other and further relief as may be just.

COUNT VI (ACTUARIAL MALPRACTICE)

351. Plaintiffs repeat and reallege paragraphs 1-321.

352. Defendant Angell undertook, for a good and valuable consideration, to
provide actuarial and administrative services to the Plan which included communicating
directly with Plan participants concerning the Plan and the interests of Plan participants
concerning the Plan.

353. At all times mentioned herein, Defendant Angell had a duty to Plaintiffs to
conform to the standard of care exercised by the average actuary and provider of
administrative services to pension plan participants holding itself out as a specialist in
pension plans.

354. Nevertheless, Defendant Angell breached its duty in that it negligently
provided actuarial and administrative services to the Plan and negligently
communicated directly with Plan participants concerning the Plan and the interests of
Plan participants concerning the Plan.

355. As a direct and proximate result of the negligence of Defendant Angell,
Plaintiffs suffered damages.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, and demand
judgment against Defendant Angell for damages, plus interest and costs, and such

other and further relief as may be just.
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COUNT VIl (BREACH OF CONTRACT)

356. Plaintiffs repeat and reallege paragraphs 1-321.

357. Plaintiffs and Defendant SUHSRI entered into one or more express or
implied contracts under which Defendant SUJHSRI undertook to fully fund and pay all
pension benefits to which Plaintiffs were entitled, which Defendant SJHSRI breached,
causing damages to Plaintiffs.

358. The contracts between Plaintiffs and Defendant SUHSRI each contained
an implied covenant of good faith and fair dealing.

359. Defendant SJHSRI also breached this covenant, causing damages to
Plaintiffs.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, and demand

judgment against Defendant SUHSRI for damages, plus interest and costs.

COUNT VI (ALTER EGO)

360. Plaintiffs repeat and reallege paragraphs 1-321.

361. There is a unity of interest and ownership among Defendants SJHSRI,
RWH, CCCB, CC Foundation, Prospect Chartercare, Prospect Medical Holdings,
Prospect Chartercare St. Joseph, and Prospect Chartercare Roger Williams (the “Alter
Ego Goup”), such that the separate personalities of the entities and their members do
not exist.

362. Observance of the corporate form would sanction a fraud, promote
injustice, or result in inequity.

363. Each of Defendants in the Alter Ego Group are directly liable to Plaintiffs

on one or more claims asserted herein, and the other Defendants in the Alter Ego
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Group are also liable therefore as the alter egos for the Defendants directly liable to
Plaintiffs.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB, CC
Foundation, Prospect Chartercare, Prospect Medical Holdings, Prospect Chartercare
St. Joseph, and Prospect Chartercare Roger Williams, jointly and severally, plus

interest, costs, punitive damages, and such other and further relief as may be just.

COUNT IX (DE FACTO MERGER)

364. Plaintiffs repeat and reallege paragraphs 1-321.

365. There is a continuity of ownership among Defendants SUHSRI, RWH,
CCCB, Prospect Chartercare, Prospect Medical Holdings, Prospect Chartercare St.
Joseph, and Prospect Chartercare Roger Williams (the “De Facto Merger Group”).

366. Defendants SUHSRI, RWH, and CCCB have ceased ordinary business
and dissolved and/or have become in essence empty shells.

367. Defendants Prospect Chartercare, Prospect Medical Holdings, Prospect
Chartercare St. Joseph, and Prospect Chartercare Roger Williams assumed liabilities
ordinarily necessary for the uninterrupted continuation of the business of SUHSRI,
RWH, and CCCB.

368. There is a continuity of management, personnel, physical location, assets,
and general business operation among the De Facto Merger Group.

369. Each of Defendants in the De facto Merger Group are directly liable to
Plaintiffs on one or more claims asserted herein, and the other Defendants in the De

Facto Merger Group are also liable therefore.
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WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB, Prospect
Chartercare, Prospect East, Prospect Medical Holdings, Prospect Chartercare St.
Joseph, and Prospect Chartercare Roger Williams, jointly and severally, plus interest,

costs, punitive damages, and such other and further relief as may be just.

COUNT X (JOINT VENTURE)

370. Plaintiffs repeat and reallege paragraphs 1-321.

371. There existed a joint venture between Defendants CCCB, Prospect East,
and Prospect Medical Holdings (the “Joint Venturers”).

372. Each of Joint Venturers is directly liable to Plaintiffs on one or more claims
asserted herein in which the Joint Venturer acted in furtherance of the joint venture, and
the other Joint Venturers are also liable therefore.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, and demand
a judgment of money damages against Defendants CCCB, Prospect East and Prospect
Medical Holdings, jointly and severally, plus interest, costs, punitive damages, and such

other and further relief as may be just.

COUNT Xl (SUCCESSOR LIABILITY)

373. Plaintiffs repeat and reallege paragraphs 1-321.
374. Both in connection with the 2014 Asset Sale and the transfer of
approximately $8,200,000 to CC Foundation in connection with the 2015 Cy Pres

Petition, there was a transfer of corporate assets for less than adequate consideration,
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the new companies continued the business of the transferors; both the transferors and
the transferees had at least one common officer or director who was instrumental in the
transfer; and the transfers rendered the transferors incapable of paying their creditors
because the transferors dissolved either in fact or by law.

375. Defendants SUHSRI, RWH, and CCCB are liable to Plaintiffs on one or
more of the claims asserted herein, for which Defendants CC Foundation, Prospect
Chartercare, Prospect East, Prospect Medical Holdings, Prospect Chartercare St.
Joseph, and Prospect Chartercare Roger Williams are liable to Plaintiff as successors of
Defendants SJHSRI, RWH, and CCCB.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants CC Foundation, Prospect
Chartercare, Prospect East, Prospect Medical Holdings, Prospect Chartercare St.
Joseph, and Prospect Chartercare Roger Williams, jointly and severally, plus interest,
costs, punitive damages, and such other and further relief as may be just.

COUNT XII (CiviL LiaBiLITY UNDER R.I. GEN. LAWS § 9-1-2 FOR VIOLATIONS OF THE
RHODE ISLAND HOSPITAL CONVERSIONS ACT)

376. Plaintiffs repeat and reallege paragraphs 1-321.

377. Defendants SUHSRI, RWH, CCCB, CC Foundation, Angell, Prospect
Chartercare, Diocesan Defendants, Prospect East, Prospect Medical Holdings,
Prospect Chartercare St. Joseph, and Prospect Chartercare Roger Williams, knowingly
violated or failed to comply with one or more provision of R.I. Gen. Laws § 23-17.14-1 et

seq. or willingly or knowingly gave false or incorrect information.
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378. Said Defendants’ conduct constituted crimes or offenses under R.I. Gen.
Laws § 23-17.14-30, causing injuries for which Defendants have civil liability under R.1.
Gen. Laws § 9-1-2.

379. Plaintiffs have been damaged as a result.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB, CC
Foundation, Angell, Prospect Chartercare, Diocesan Defendants, Prospect East,
Prospect Medical Holdings, Prospect Chartercare St. Joseph, and Prospect Chartercare
Roger Williams, jointly and severally, plus interest, costs, punitive damages, and such

other and further relief as may be just.

COUNT XIII (LIQUIDATION PURSUANT TO R.I. GEN. LAWS §§ 7-6-60 & -61)

380. Plaintiffs repeat and reallege paragraphs 1-321.

381. Defendants SUHSRI, RWH, and CCCB are Rhode Island nonprofit
corporations.

382. Each of them has admitted in writing that the claims of Plaintiffs are due
and owing, and these corporations are insolvent.

383. Each of them should be liquidated and their assets shall be applied and
distributed to pay Plaintiffs’ claims pursuant to R.l. Gen. Laws §§ 7-6-51 & 7-6-61(c)(1).

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, and CCCB, jointly and
severally, plus interest, costs, punitive damages, and such other and further relief as

may be just.
97



Case Number: PC-2018-4386
Filed in Provide

e biaae g anv-00328XVES-LDA Document 65-7 Filed 11/21/18 Page 102 of 107 PagelD #:

Envelope: 1591266 2302
Reviewer: Alexa G.

COUNT XIV (BREACH OF FIDUCIARY DUTY)

384. Plaintiffs repeat and reallege paragraphs 1-321.

385. Defendants SUHSRI, CCCB, Angell, and the Diocesan Defendants all
owed Plaintiffs fiduciary duties.

386. Defendants SUHSRI, CCCB, Angell, and the Diocesan Defendants all
breached their fiduciary duties to Plaintiffs, causing damages.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, CCCB, Angell, and the
Diocesan Defendants, jointly and severally, plus interest, costs, punitive damages, and

such other and further relief as may be just.

COUNT XV (AIDING AND ABETTING BREACHES OF FIDUCIARY DUTY)

387. Plaintiffs repeat and reallege paragraphs 1-321.

388. Defendants RWH, CC Foundation, Prospect Chartercare, Prospect
Chartercare St. Joseph, Prospect East, and Prospect Medical Holdings knowingly
aided, abetted, and participated in, breaches of fiduciary duty by Defendants SJHSRI,
CCCB, Angell, and the Diocesan Defendants, and Defendants SUHSRI, CCCB, Angell,
and the Diocesan Defendants knowingly aided, abetted, and participated in, breaches of
fiduciary duty by each other, causing damages.

WHEREFORE, Plaintiffs request that the Court certify this action as a class
action pursuant to Super. R. Civ. P. 23 and, for themselves and the Class, demand a
judgment of money damages against Defendants SUHSRI, RWH, CCCB, CC

Foundation, Angell, Diocesan Defendants, Prospect Chartercare, Prospect Chartercare
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St. Joseph, Prospect East, and Prospect Medical Holdings, jointly and severally, plus

interest, costs, punitive damages, and such other and further relief as may be just.

COUNT XVI (DECLARATORY JUDGMENT, LIABILITY AND TURN OVER OF FUNDS)

389. Plaintiffs repeat and reallege paragraphs 1-321.

390. There exists an actual and legal controversy between Plaintiffs and
Defendants SJHSRI, RWH CCCB, CC Foundation, Angell, Diocesan Defendants, Rl
Foundation, Prospect Chartercare, Prospect Chartercare St. Joseph, Prospect East,
and Prospect Medical Holdings, in which Plaintiffs have an interest, concerning the
causes of action asserted herein in at paragraphs 322-388.

391. That controversy is ripe for determination, even if there are future
contingencies that may determine the amount of Plaintiffs’ damages.

WHEREFORE Plaintiffs demand a declaratory judgment declaring that
Defendants SJHSRI, RWH, CCCB, CC Foundation, Angell, Diocesan Defendants,
Prospect Chartercare, Prospect Chartercare St. Joseph, Prospect East, and Prospect
Medical Holdings, jointly and severally, are liable to Plaintiffs on the causes of action set
forth against them in paragraphs 322-388 herein, and ordering Defendant RI
Foundation to turn over to Plaintiffs all of the funds it received from CC Foundation,
even if the exact quantum of Plaintiffs’ damages cannot yet be determined due to these

future contingencies.

JURY DEMAND

Plaintiffs demand a trial by jury on the aforementioned Counts. Plaintiffs are
separately serving and filing a written demand therefor in accordance with Super. R.

Civ. P. 38(b).
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Dated: June 18, 2018

Plaintiffs
By their Attorneys,

/s Max Wistow
Max Wistow, Esq. (#0330)

Stephen P. Sheehan, Esq. (#4030)
Benjamin Ledsham, Esq. (#7956)

Wistow, Sheehan & Loveley, PC
61 Weybosset Street
Providence, Rl 02903

(401) 831-2700

(401) 272-9752 (fax)
mwistow@wistbar.com
spsheehan@wistbar.com
bledsham@wistbar.com
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STATE OF RHODE ISLAND SUPERIOR COURT
KENT, SC

In re: CHARTERCARE HEALTH

PARTNERS FOUNDATION, :

ROGER WILLIAMS HOSPITAL and : C.A. No: KM-2015-0035
ST. JOSEPH HEALTH SERVICES OF

RHODE ISLAND, INC.

PROPOSED INTERVENORS’ MOTION FOR LEAVE TO INTERVENE

The Proposed Intervenors’ hereby move for leave to intervene in this proceeding
and file the attached proposed pleading, for the reasons presented in their
accompanying memorandum of law.

Presented by

Stephen Del Sesto, as Permanent
Receiver for the St. Joseph's Health
Services of Rhode Island Retirement
Plan, Gail J. Major, Nancy Zompa,
Ralph Bryden, Dorothy Willner, Caroll
Short, Donna Boutelle, and Eugenia
Levesque,

By their Counsel,

[s/ Max Wistow

Max Wistow, Esq. (#0330)
Stephen P. Sheehan, Esq. (#4030)
Benjamin Ledsham, Esq. (#7956)
Wistow, Sheehan & Loveley, PC
61 Weybosset Street
Providence, Rl 02903

(401) 831-2700

(401) 272-9752 (fax)
mwistow@wistbar.com
sps@wistbar.com
bledsham@wistbar.com

Dated: June 18, 2018
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CERTIFICATE OF SERVICE

| hereby certify that, on the 18th day of June, 2018, | filed and served the
foregoing document through the electronic filing system on the following users of record:

Genevieve Martin, Esq.
Kathryn D. Enright, Esq.
Office of the Attorney General
150 South Main Street
Providence, Rl 02903

Patricia K. Rocha, Esq.

Adler Pollock & Sheehan P.C.
One Citizens Plaza, 8" Floor
Providence, RI1 02903-1345

Paul A. Silver, Esq.

James Nagelberg, Esq.
Hinckley, Allen & Snyder LLP
50 Kennedy Plaza, #1500
Providence, Rl 02903

The document electronically filed and served is available for viewing and/or
downloading from the Rhode Island Judiciary’s Electronic Filing System.

/s/ Max Wistow
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STATE OF RHODE ISLAND SUPERIOR COURT
KENT, SC

In re: CHARTERCARE HEALTH

PARTNERS FOUNDATION, :

ROGER WILLIAMS HOSPITAL and : C.A. No: KM-2015-0035
ST. JOSEPH HEALTH SERVICES OF

RHODE ISLAND, INC.

MEMORANDUM IN SUPPORT OF PROPOSED INTERVENORS’
MOTION FOR LEAVE TO INTERVENE

Max Wistow, Esq. (#0330)
Stephen P. Sheehan, Esq. (#4030)
Benjamin Ledsham, Esq. (#7956)
Wistow, Sheehan & Loveley, PC
61 Weybosset Street
Providence, Rl 02903

(401) 831-2700

(401) 272-9752 (fax)
mwistow@uwistbar.com
spsheehan@wistbar.com
bledsham@uwistbar.com

June 18, 2018
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Stephen Del Sesto, in his capacity as Permanent Receiver (“the Receiver”) and
Administrator of the St. Joseph Health Services of Rhode Island Retirement Plan (“the
Plan”), Gail J. Major, Nancy Zompa, Ralph Bryden, Dorothy Willner, Caroll Short, Donna
Boutelle, and Eugenia Levesque (collectively “Proposed Intervenors”), submit this
memorandum in support of their motion for leave to intervene in the captioned case
(“this Proceeding”), pursuant to Rule 24 of the Superior Court Rules of Civil Procedure.

Pursuant to Rule 24(c), Proposed Intervenors attached to their motion their

proposed Response, Counter Petition, and Third Party Petition.

THE PROPOSED INTERVENORS

Proposed Intervenor Attorney Stephen DelSesto was appointed Permanent
Receiver of the Plan by the Court in the case captioned St. Joseph Health Services of
Rhode Island, Inc. (Petitioner), v. St. Joseph Health Services of Rhode Island
Retirement Plan (Respondent), C.A. No: PC-2017-3856 (“the Receivership
Proceeding”).

In the Receivership Proceeding, SUHSRI alleged that the Plan was insolvent, and
required an immediate benefit reduction of 40% applicable to all Plan participants. With
the authorization of the Court, the Receiver retained the firm of Wistow, Sheehan &
Loveley (“Special Counsel”) “to investigate potential liability or obligation of any persons
or entities to pay damages or funds to the Plan (or to assume responsibility for such

plan in the future),” and, if warranted, to bring suit.



Case Number: KM-2015-0035

e e R ("00328-WES-LDA Document 65-8 Filed 11/21/18 Page 7 of 50 PagelD #: 2314
Envelope: 1591676
Reviewer: Judy B.

The Receiver files this motion to intervene in this Proceeding to enable Special
Counsel to pursue claims that such investigation has revealed. The Receiver claims an
interest in the funds that are the subject of this Proceeding.

Proposed Intervenors Gail J. Major, Nancy Zompa, Ralph Bryden, Dorothy
Willner, Caroll Short, Donna Boutelle, and Eugenia Levesque are participants in the
Plan. They seek to intervene because they also claim an interest in the funds that are

the subject of this Proceeding.

THE GENESIS AND TRAVEL OF THE CASE

This Proceeding was the product of an asset sale that closed on June 20, 2014
(the “2014 Asset Sale”), concerning primarily the ownership and assets of two hospitals,
Our Lady of Fatima Hospital (“Fatima Hospital”) and Roger Williams Medical Center
(“Roger Williams Hospital”) (collectively referred to as the “Heritage Hospitals”). The
primary’ sellers were St. Joseph Health Services of Rhode Island (“SJHSRI") and Roger
Williams Hospital (“RWH?”), who are Petitioners in this proceeding. CharterCare
Community Board (“CCCB”) was also a named seller, but CCCB provided virtually no
assets since it functioned primarily as a holding company and to manage the operations
of SUHSRI and RWH.

The purchasers were a newly formed for-profit limited liability company, Prospect
CharterCare, LLC (“Prospect Chartercare”), in which CCCB was given a 15% interest,

and a number of entities affiliated with Prospect Chartercare (Prospect Chartercare and

" The sellers in the 2014 Asset Sale also included certain subsidiaries of SJHSRI and RWC, but their
assets were much less substantial and are not relevant at this time.

2
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its affiliated entities are herein collectively referred to as the “Prospect Entities”). After
the sale, Fatima Hospital and Roger Williams Hospital were owned, operated, and
managed by the Prospect Entities.

The participants to the 2014 Asset Sale, consisting primarily of SUHSRI, RWH,
CCCB, and the Prospect Entities, were required to obtain approvals from the Rhode
Island Attorney General (the “AG”) and the Rhode Island Department of Health (“DOH”)
under the Hospital Conversions Act, R.l. Gen. Laws § 23-17.14-1 et seq. See R.l. Gen.
Laws § 23-17.14-5(a) (“A conversion[?] shall require review and approval from the
department of attorney general and from the department of health in accordance with
the provisions of this chapter...”). The parties were required to submit their proposed
disposition of the assets and expected future income of SUHSRI and RWH, for approval
by the Attorney General.

In his Decision approving the 2014 Asset Sale, the AG characterized the
situation as follows:

Due to the extent of the Existing Hospitals' liabilities, CCHP proposed that
certain RWMC and SJHSRI restricted assets, in addition to unrestricted
cash, would remain with the Heritage Hospitals during their wind-down
period rather than transferring directly to the CCHP Foundation.
Specifically, a total of approximately $19.6 million dollars in restricted

2 See R.I. Gen. Laws § 23-17.14-5(a) ("“Conversion’ means any transfer by a person or persons of an
ownership or membership interest or authority in a hospital, or the assets of a hospital, whether by
purchase, merger, consolidation, lease, gift, joint venture, sale, or other disposition which results in a
change of ownership or control or possession of twenty percent (20%) or greater of the members or
voting rights or interests of the hospital or of the assets of the hospital or pursuant to which, by virtue of
the transfer, a person, together with all persons affiliated with the person, holds or owns, in the aggregate,
twenty percent (20%) or greater of the membership or voting rights or interests of the hospital or of the
assets of the hospital, or the removal, addition or substitution of a partner which results in a new partner
gaining or acquiring a controlling interest in the hospital, or any change in membership which results in a
new person gaining or acquiring a controlling vote in the hospital;”).

3
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assets would be held by the Foundation ($7.2 million dollars) and the
Heritage Hospitals ($12.4 million dollars). The revised Cy Pres plan was
set forth in an outline of the proposed Cy Pres petition for each of the
Heritage Hospitals with accompanying estimated opening summary
balance sheets for both the Heritage Hospitals and the CCHP Foundation,
provided to the Attorney General, and is described below.

A multi-year wind-down process is typical in the dissolution of a
hospital corporation due to the time it typically takes to settle
government cost reports and the like. It is particularly appropriate where
the expected hospital's liabilities are projected to exceed the amount of
theunrestricted assets available at the time of closing but where there is
also an expectation that additional unrestricted assets will be available in
the future, as is the case here. The corporation retains during the wind-
down process those restricted charitable assets that provide
unrestrictedearnings which can be used to address its remaining liabilities,
and the corporation remains open until such time as it is concluded that it
has completed the winding-down of its affairs.

AG Decision (May 16, 2014) at 24-25 (emphasis supplied), attached hereto at Tab 1.

The 2015 Cy Pres Petition was filed by SUHSRI, RWH, and CharterCare Health
Partners Foundation (subsequently renamed CharterCare Foundation but referred to
herein as “CCHP Foundation”) on January 13, 2015. CCHP Foundation had previously
had its own assets and acted as the charitable foundation for Fatima Hospital, but all of
its assets had been expended by the time the 2015 Cy Pres Petition was filed. Now, in
the 2015 Cy Pres Petition, Petitioners sought the Court’s approval for transferring
approximately $8,200,000 from SJHSRI and RWH to re-capitalize CCHP Foundation,
and for SUHSRI and RWH retaining other assets to pay liabilities.

Although CCCB was not a named petitioner in the 2015 Cy Pres Petition, it
participated indirectly in that it controlled SUJHSRI and RWH, and was the sole member

of CCHP Foundation.
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The 2015 Cy Pres Petition stated that it was brought because the Rhode Island
Attorney General’s approval of the asset sale had conditions. As characterized by
Petitioners in the 2015 Cy Pres Petition, the AG’s decision:

approved the concept of (1) the transfer of certain of the charitable assets
to the CCHP Foundation and (2) the use of certain of the charitable assets
during the Heritage Hospitals’ wind down to satisfy the Outstanding Pre
and Post Closing Liabilities subject to cy pres approval from this Court. It
also required the filing of this Petition to address such disposition of the
charitable assets post closing.

Petition ] 14.

Cy Pres Petitioners in fact sought “cy pres approval from this Court” as required
by the AG, but, as discussed below, neglected to inform the Court that because of its
unfunded obligations under the Plan, SUJHSRI was insolvent and that all of the
remaining assets of SUHSRI, RWH, and CCCB were needed to reduce (but were
grossly insufficient to satisfy) those unfunded obligations.

They also failed to disclose that the transfer of assets from an insolvent SUHSRI
to a foundation (CCHP Foundation) that was controlled by SUHSRI’s parent company,
out of reach of SUHSRI’s creditors such as the Plan participants, was wrongful for many
reasons, including but not limited to that it violated 1) the fraudulent transfer statute, and
2) the statutory priorities for the disposition of the assets of a nonprofit corporation in
liquidation or voluntary dissolution that are set forth in the Rhode Island Nonprofit
Corporation Act.

On April 20, 2015 (the “April 20, 2015 Order”), the Court granted the Petition,
with certain conditions, and approximately $8,200,000 was transferred by SUHSRI and

RWH to CCHP Foundation, who in turn deposited most of it with the Rhode Island
5
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Foundation (“RI Foundation”) to invest for them, with CCHP Foundation retaining the
right to demand that such funds be returned upon request. As of December 31, 2017,
CCHP Foundation’s fund balance at Rhode Island Foundation was $8,760,556.01.
CCHP Foundation continues to receive and transfer to Rl Foundation income and

capital distributions from third party trusts pursuant to the April 20, 2015 Order.

RELATED PROCEEDINGS

This motion to intervene is being filed at the same time as Proposed Intervenors
are filing two complaints (the “Related Proceedings”), which assert many claims against
many different parties, including claims against CCHP Foundation for the $8,200,000
transferred pursuant to the April 20, 2015 Order.

One of the complaints is being filed in the United States District Court for the
District of Rhode Island (“Federal Action”), and include one or more ERISA claims over
which the federal courts may have exclusive jurisdiction and state law claims over which
the plaintiffs ask the court to exercise supplemental jurisdiction. The other complaint is
being filed in the Rhode Island Superior Court (“State Action”), and asserts merely state
law claims. These complaints are attached as Exhibits 1 & 2 to the Proposed
Intervenors’ proposed Response, Counter Petition, and Third Party Petition, that is
served herewith.

The State Action is being filed as a protective measure, to ensure that such
claims are asserted on a timely basis, in the event that the court in the Federal Action
declines to exercise its supplemental jurisdiction over these state law claims. The

plaintiffs in the State Action will ask that those proceedings be stayed, at least until the
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Federal Court rules on the issue of whether it will exercise supplemental jurisdiction
over the state law claims.

If granted leave to intervene in this proceeding, the Proposed Intervenors intend
to request that the April 20, 2015 Order be vacated and Counter Respondent CCHP
Foundation and Third Party Respondent RI Foundation be ordered to hold the funds
that were transferred pursuant to the April 20, 2015 Order, any proceeds thereof, and
any subsequent payments received from third party trusts or anyone else pursuant to
the April 20, 2015 Order, pending resolution of the Related Proceedings and further
order of the Court.

Proposed Intervenors seek this relief from the Court for three reasons: 1) this
Proceeding remains open and pending in the Superior Court ; 2) the Proposed
Intervenors seek an order vacating or at least staying the Court’s April 20, 2015 Order;
and 3) the Proposed Intervenors contend that the Court was misled into granting the
Petition. The Proposed Intervenors anticipate that based on principles of comity and
deference, the courts in the Related Proceedings may be reluctant to adjudicate the
rights to the property that is the subject of this Proceeding without this Court having first
had the opportunity to address the issues raised by the Proposed Intervenors in a case
still open and pending before the Court. Proposed Intervenors also assume that the
defendants in the Related Proceedings may improperly contend that the April 20, 2015
Order or other events in this Proceeding should be given preclusive effect in the Related

Proceedings.
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PRIOR CY PRES PETITIONS

In November of 2009, SJHSRI, CCCB, and RWH filed a petition with the Rhode
Island Superior Court, asking the court to approve certain changes affecting charitable
donations pursuant to the statutory and common law doctrine of cy pres. The specific
purpose of the cy pres petition was to inform the court that the original recipients of the
charitable gifts had been reconstituted in connection with formation of CCCB and the
affiliation of SUHSRI, RWMC, RWH, and CCCB; that such entities as reconstituted
would continue to apply the charitable gifts in accordance with those intentions; and to
obtain court approval therefor.

Notably, the cy pres petition in 2009 did not involve an original recipient of the
charitable gift who was insolvent and sought to transfer assets to a related entity to the
detriment and in fraud of creditors. To the contrary, in the 2009 petition, essentially the
same entities held the assets as had held them originally and creditors were in no way
affected or damaged by approval of these transfers.

On December 2, 2011, another cy pres petition was filed with the Superior Court,
to obtain approval for the St. Joseph Health Care Foundation’s member to be changed
from SJHSRI to CCCB, for St. Joseph Health Care Foundation’s name to be changed to
Charter Care Health Partners Foundation, and to permit the charitable gifts held by St.
Joseph Health Care Foundation to be distributed to SUIHSRI to be used by SJIHSRI in
accordance with the donors’ original intentions. As was the case with the previous cy
pres petition, this petition did not involve the transfer of assets from an insolvent
corporation to a related entity in fraud of creditors. Once again, creditors were in no

way affected or damaged by approval of these transfers.
8
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In the 2015 Cy Pres Petition, the Cy Pres Petitioners referred to these prior
proceedings implying that this Proceeding involved the same issues. They failed to
note the crucial distinction that those transfers in 2009 and 2011 were not at the

expense of creditors.

ARGUMENT
.. Summary of the Argument

The Proposed Intervenors are entitled to intervention as of right, because they
claim a direct interest that is “not frivolous on its face” in the funds that are the subject of
the 2015 Cy Pres Proceeding. The application for intervention is timely, because the
Receiver and the Plan participants have acted promptly in investigating and asserting
their claim after the unfunded and insolvent status of the Plan was first publically
disclosed in August of 2017. Although the interests of the Plan participants and the
Plan were known to the Cy Pres Petitioners when the 2015 Cy Pres Petition was filed,
the Cy Pres Petitioners chose not to give notice to the Plan participants, or to secure
independent representation for the Plan with full disclosure of all of the relevant facts,
including the unfunded status of the Plan.

This Proceeding clearly has impaired and impeded the Proposed Intervenors’
ability to protect their interests by enabling SUHSRI and RWH to transfer assets. Just
as clearly, the existing parties have not adequately protected the interests of the
Proposed Intervenors. Although SJHSRI was the sponsor and administrator of the
Plan, and as a result SUHSRI had fiduciary duties to the Plan and the Plan participants,

SJHSRI’'s own interests conflicted with the interests of the Plan and the Plan
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participants, such that SUHSRI and the other Petitioners RWH and CCCB who are
related entities could not and did not adequately represent the interests of the Plan or
the Plan participants.
Proposed Intervenors make the following specific assertions and arguments:
- The 2015 Cy Pres Petition concealed the unfunded status of the Plan and
misrepresented that SUHSRI, RWMC, and CCCB had sufficient assets to
fund the Plan;

- The Plan Participants and the Plan should have been joined for at least
three reasons:

- they were necessary parties under Super. R. Civ. P. 19;

- the Rhode Island Nonprofit Corporation Act required that all
creditors receive notice before any assets were transferred; and

- SJHSRI owed the Plan participants the fiduciary duty to give them
notice and an accurate account of the unfunded status of the Plan,
and to secure independent representation of the Plan, due to
SJHSRI’s flagrant conflict of interest;

- Proposed Intervenors have stated a claim for the relief they seek;

- the Cy Pres Petitioners did not adequately represent the interests of the
Plan participants or the Plan;

- the motion to intervene is timely;

- the Cy Pres Petitioners will not be unduly prejudiced if the motion to
intervene is granted;

- the Plan participants and the Plan will be prejudiced if intervention is not
allowed;

- Intervention will not unduly interfere with the orderly processes of the
Court; and

- Proposed Intervenors are also entitled to intervene under the standards
for permissive intervention.

10
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Il The Standard for Intervention
A. As of Right
Intervention of right is controlled by Super. R. Civ. P. 24(a)(2):

(a) Intervention of Right. Upon timely application anyone shall be
permitted to intervene in an action:

* * *

(2) When the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practical matter
impair or impede the applicant's ability to protect that interest,
unless the applicant's interest is adequately represented by existing
parties.

The determination of whether intervention is as of right is based upon a “four-
factor test” as follows:

“Under Rule 24(a)(2), an applicant will be granted intervention as of right if
[(1)] the applicant files a timely application * * *, [(2)] the applicant claims
an interest relating to the property or transaction which is the subject
matter of the action, [(3)] the disposition of the action may as a practical
matter impair or impede the applicant's ability to protect that interest, and
[(4)] the applicant's interest is not adequately represented by current
parties to the action * * *”

Hines Road, LLC v. Hall, 113 A.3d 924, 928 (R.l. 2013) (quoting Tonetti Enterprises,
LLC v. Mendon Road Leasing Corp., 943 A.2d 1063, 1072—-73 (R.1.2008) (italicized in
Hines Road, LLC v. Hall ). Because Rhode Island precedent applying this test is
sparse, the Court may look to the federal courts for guidance. Retirement Board of
Employees' Retirement System of City of Providence v. Corrente, 174 A.3d 1221, 1230

(R.1. 2017) ( “Because ‘Rhode Island precedent on this point is sparse,’ this Court ‘may

11
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properly look to the federal courts for guidance.’ ”) (quoting Tonetti Enterprises, supra,
943 A.2d at 1073) (applying Rule 24(a)(1)).

The rule dealing with intervention as of right is to be liberally construed, and any
doubts are to be resolved in favor of the applicant:

In keeping with the policy of [the rule] to promote judicial economy, the
rule dealing with intervention as a matter of right should be liberally
construed, and any doubts are to be resolved in favor of the applicant;
when evaluating whether the requirements for intervention of right are
met, a court normally construes the governing rule broadly in favor of
proposed intervenors since a liberal policy in favor of intervention serves
both efficient resolution of issues and broadened access to the courts.

25 Federal Procedure, Lawyers Edition § 59:298 (June 2018 update) (footnotes
omitted).

Moreover, “[tlhe applicants' well pleaded allegations must be accepted as true for
purposes of considering a motion to intervene, with no determination made as to the
merits of the issues in dispute.” Herman v. New York Metro Area Postal Union, 1998
WL 214787 *1 (S.D.N.Y. 1998) (citation omitted). Thus:

except for allegations frivolous on their face, an application to intervene
cannot be resolved by reference to the ultimate merits of the claims which
the intervenor wishes to assert following intervention, but rather turns on
whether the applicant has demonstrated that its application is timely, that it
has an interest in the subject of the action, that disposition of the action
might as a practical matter impair its interest, and that representation by
existing parties would not adequately protect that interest.

Brennan v. N.Y.C. Bd. of Educ., 260 F.3d 123, 129 (2d Cir. 2001) (quoting Oneida

Indian Nation v. New York, 732 F.2d 261, 265 (2d Cir. 1984)).

12



Case Number: KM-2015-0035

o e Lo 8 &U1D0328-WES-LDA Document 65-8 Filed 11/21/18 Page 18 of 50 PagelD #: 2325

Envelope: 1591676
Reviewer: Judy B.

Timeliness of intervention is to be judged by two criteria: (1) the length of time
during which the proposed intervenor has known about his interest in the suit without
acting and (2) the harm or prejudice that results to the rights of other parties by delay.
Marteg Corp. v. Zoning Bd. of Review of City of Warwick, 425 A.2d 1240, 1242 (R.l.
1981). A party’s failure to provide the intervenor with a required notice of the suit may
justify intervention. See Tofi v. Carpenter, No. CIV.A. PC99-1373, 2004 WL 877636, at
*2 (R.1. Super. Apr. 8, 2004) (“The Plaintiff, therefore, was required to give DHS notice
as to any lawsuit or settlement. Accordingly, DHS will not be precluded from intervening
in this matter.”).

Failure to provide requisite notice may justify intervention even after a settlement
has been reached. Id. (citing Atlantic Mutual Ins. Co. v. Northwest Airlines, Inc., 24 F.3d
958, 960 (7th Cir. 1994)). As noted by the Seventh Circuit in Atlantic Mutual:

Settlement is not conclusive if a third party possessing an interest in the
property or transaction which is the subject of the action has been
excluded from the negotiations. Intervention permits such an entity to
prevent the original litigants from bargaining away its interests. If they beat
the intervenor to the punch, the court may annul the settlement in order to
give all interested persons adequate opportunity to participate in the
negotiations and proceedings.

Atlantic Mutual Ins. Co. v. Northwest Airlines, Inc ., supra, 24 F.3d at 960. Indeed,
intervention in a cy pres proceeding has been permitted even after judgment?® has
entered, and notwithstanding that the proposed intervenor was fully aware of the

proceeding prior thereto, upon proof that the intervenor had a legally protectable interest

3 Notably this proceeding has not culminated in a judgment. Instead, Cy Pres Petitioners merely sought
and obtained an order granting their Petition. The order includes numerous future reporting
requirements, and the case remains open.

13
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in the property that had not been adequately represented by other parties, and would be
prejudiced if intervention was denied. See In re Lease Oil Antitrust Litigation, 570 F.3d
244, 252 (5th Cir. 2009) (reversing trial court’s refusal to allow State of Texas to
intervene and assert claims to funds that had been awarded to a third party under the
doctrine of cy pres) (“The lack of real prejudice to existing parties from intervention, and
the significant prejudice to Texas if intervention is not allowed, overcome the fact of the

delay...”).

B. Permissive Intervention

Although Proposed Intervenors claim they are entitled to intervention as or right,
they request that the Court consider their motion as seeking permissive intervention if
the Court concludes otherwise.

Permissive intervention is provided for in Super. R. Civ. P. 24(b)(2), which states
in pertinent part:

(b) Permissive Intervention. Upon timely application anyone may be
permitted to intervene in an action:

(1) When a statute of this state confers a conditional right to
intervene; or

(2) When an applicant's claim or defense and the main action have
a question of law or fact in common.

The rule on permissive intervention does not require a showing of any particular
interest, or even that the applicant would have been a proper party with a right to relief if
joined in the original proceeding:

The rule does not specify any particular interest that will suffice for
permissive intervention and, as the Supreme Court has said, it “plainly

14
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dispenses with any requirement that the intervenor shall have a direct
personal or pecuniary interest in the subject of the litigation.” Indeed, it
appears that a permissive intervenor does not even have to be a person
who would have been a proper party at the beginning of the suit, since of
the two tests for permissive joinder of parties, a common question of law
or fact and some right to relief arising from the same transaction, only the
first is stated as a limitation on intervention.

Wright & Miller, et al., 7C Fed. Prac. & Proc. Civ. § 1911 (3d ed.) (quoting SEC v. U.S.
Realty & Improvement Co., 1940, 60 S.Ct. 1044, 1055, 310 U.S. 434, 459, 84 L.Ed.
1293). “The rule requires only that the intervenor's claim or defense share a common
question of law or fact with the main action.” Wright & Miller, supra, 7C Fed. Prac. &

Proc. Civ. § 1911.

L. The Proposed Intervenors have Standing

The Receiver has standing because he has been appointed Receiver of the Plan
“and of all the estate, assets, effects, property, and business of Respondent of every
name, kind, nature and description, with all the powers conferred upon the Receiver by
the Rhode Island General Laws, by this order, or otherwise, and with all powers
incidental to the Receiver’s said Office.” Order Appointing Permanent Receiver entered
on October 27, 2017 (“Order Appointing Receiver”).

Indeed, the Court gave the Receiver express authority to intervene in pending
lawsuits to protect the interests of the Plan. He is expressly authorized:

to collect and receive the debts, property and other assets and effects of
said Respondent, with full power to prosecute, defend, adjust and
compromise all claims and suits of, by, against or on behalf of said
Respondent and to appear, intervene or become a party in all suits,
actions or proceedings relating to said estate, assets, effects and
property as may in the judgment of the Receiver be necessary or

15
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desirable for the protection, maintenance and preservation of the
assets of said Respondent.

Order Appointing Receiver | 5 (emphasis added). Thus, the Receiver has standing to
intervene in this Proceeding to assert the Plan’s direct claim in the funds that were the
subject of the 2015 Cy Pres proceeding.

He also has standing to intervene to assert the Plan’s claim that SUHSRI
breached its fiduciary duty as Plan Administrator to the Plan in filing the 2015 Cy Pres
Petition, which was contrary to the interests of the Plan, and by failing to secure
independent representation of the Plan’s interests.

Proposed Intervenors Gail J. Major, Nancy Zompa, Ralph Bryden, Dorothy
Willner, Caroll Short, Donna Boutelle, and Eugenia Levesque have standing because
they are Plan participants, and depend on the Plan assets to fund their retirement
benefits, and, therefore, are entitled to be heard on whether SUHSRI’s assets should
have been applied to reduce (even if not nearly eliminate) the unfunded status of the
Plan, or, instead, placed out of their reach with a foundation controlled by SJHSRI’s
parent company CCCB.

These Plan participants also have standing to intervene to assert the claim that
SJHSRI as Plan Administrator breached its fiduciary duty to the Plan participants and
the Plan by filing the 2015 Cy Pres Petition, contrary to their interests, and by failing to
provide the Plan participants and the Plan with proper notice, so that they could protect
their interests.

Although the Receiver was not appointed until more than two years after the

funds were transferred pursuant to the April 20, 2015 order, the Plan itself was a

16
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juridical entity entitled to notice and independent representation, and the Receiver has
standing to assert the Plan’s claims. Indeed, SUJHSRI named the Plan as Respondent
in the Receivership Proceedings, and having secured the appointment of the Receiver
thereby, SUHSRI certainly cannot now be heard to say that the Plan is not a juridical

entity.

V. The Proposed Intervenors are Entitled to Intervention of Right

A. The Receiver and the Plan Participants Claim an Interest in the
Property that is the Subject of this Proceeding

As noted above, the determination of the Proposed Intervenors’ right to intervene
does not entail resolution of the merits of their claims. In support of their motion,
Proposed Intervenors refer to the merits of those claims only to establish that they are
by no means “frivolous on their face,” and, therefore, they are entitled to have the status
guo maintained while they prove their claims in the Related Proceedings.

1. The 2015 Cy Pres Petition concealed the unfunded status of

the Plan and misrepresented that SUHSRI, RWMC, and CCCB had
sufficient assets to fund the Plan

The threshold reason why the Proposed Intervenors should be permitted to
intervene is that the 2015 Cy Pres Petition concealed the unfunded status of the Plan
and misrepresented that SUHSRI, RWMC, and CCCB had sufficient assets to fund the
Plan.

The 2015 Cy Pres Petition sought court approval for “(1) the transfer of certain of
the charitable assets to the CCHP Foundation and (2) the use of certain of the

charitable assets during the Heritage Hospitals’ wind down to satisfy the Outstanding

17
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Pre and Post Closing Liabilities....” However, in seeking court approval for these
transfers, Cy Pres Petitioners did not inform the Court that the charitable assets Cy Pres
Petitioners wanted transferred to CCHP Foundation were needed to reduce (but by no
means satisfy) Cy Pres Petitioners’ unfunded obligations to Plan participants.

Cy Pres Petitioners not only failed to disclose that all of their remaining assets
were needed to reduce their unfunded obligations to Plan participants, in fact they
represented the very opposite, stating in the 2015 Cy Pres Petition that the assets it
would retain after the transfers to CCHP Foundation would be sufficient to “satisfy”
SJHSRI's and RWMC'’s liabilities, including SJHSRI’s pension obligations.

The claims that the retained assets would “satisfy” RWH and SJHSRI's
remaining liabilities, and that those liabilities would be “paid” with those assets, were
made and repeated over and over again in the 2015 Cy Pres Petition, in statements that
sometimes generally referred to liabilities or obligations, and in other instances
expressly referred to pension liabilities and obligations. For example, the 2015 Cy Pres
Petition contains the following statement:

Likewise, SUHSRI seeks approval to use such annual distributions to pay
the Outstanding Pre and Post Closing Liabilities (both non-pension and
pension) on its behalf and when such liabilities have been paid, to
transfer use of such annual distributions to the CCHP Foundation.

Petition ] 27 (emphasis supplied). In this statement, Petitioners referenced both
pension and non-pension obligations. Then in the same paragraph they referred
generally to “Pre and Post Closing Liabilities” and stated as follows:

RWH and SJHSRI are the beneficiaries of certain perpetual trusts
providing annual income or principal distributions as described further
herein. RWH seeks approval for the use of such annual distributions to

18
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pay the Outstanding Pre and Post Closing Liabilities on its behalf and after
such payments are made in full, RWH seeks cy pres approval to transfer
such annual distributions to SUHSRI to satisfy the Outstanding Pre and
Post Closing Liabilities on its behalf.”[]

[Emphasis supplied]
Petition [ 27.
Similarly the Petition stated:

As set forth in the AG Decision, during the course of the HCA review, the
parties recognized that notwithstanding the expected proceeds that would
be received by the Heritage Hospitals post-closing, including Medicare
settlements, i. e., reconciliation of monies due and paid for the fiscal years
2011, 2012, 2013 and 2014, the liabilities of the Heritage Hospitals would
exceed the available funds. Accordingly, Old CharterCARE, subject to
Court approval, proposed that certain RWH and SJ HSRI assets
remain with the Heritage Hospitals during their wind-down period to
satisfy the Outstanding Pre and Post Closing Liabilities.

Petition 9 18 (emphasis supplied). Again, the Petition stated:

RWH requests that this Court grant approval to use the $12,288,8486,
reflecting unrestricted accumulated earnings from RWH permanently
restricted assets subject to UPMIFA, to satisfy the Outstanding Pre and
Post Closing Liabilities as and when due, as more fully described in
Exhibit C.

Petition [ 24 (emphasis supplied).
The 2015 Cy Pres Petition for a fifth time acknowledged that the charitable
assets would be used to “satisfy” SUHSRI’s liabilities:
As set forth in paragraph 29, approval for RWH to use the trust funds that
it will receive upon the death of Barbara S. Boyden to pay the Outstanding

Pre and Post Closing liabilities. To the extent such obligations have been
paid prior to receipt of the trust funds or are fully paid thereafter, cy pres

4 Footnote 7 is omitted here, but quoted in full and discussed, infra, 22.
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approval to transfer the funds to SUSHRI to satisfy the Outstanding Pre
and Post Closing Liabilities on its behalf.

Petition ] 29 (emphasis supplied). And a sixth time:

As set forth in paragraph 28, approval for RWH to use its annual income
or principal distributions from the perpetual trusts identified in paragraph
28 to satisfy the Outstanding Pre and Post Closing Liabilities on its
behalf and cy pres approval to transfer such annual income distributions to
SJHSRI after such RWH liabilities have been satisfied.

Petition ] 6 (emphasis supplied).

Notably, nowhere in the 2015 Cy Pres Petition did Cy Pres Petitioners say that
the assets they were retaining and the future expected income they were asking to be
allowed to retain would only “partially satisfy,” or “partially pay” their pension obligations,
or employ similar language that implied or even hinted that the funds would be
insufficient to fully satisfy those liabilities.

Another means whereby Cy Pres Petitioners indicated to the Court that their
retained assets and future income would be sufficient to satisfy SUHSRI’s “non-pension
and pension” liabilities was by asking the Court to give CCHP Foundation the remainder
interest in those assets and future income after all of SUHSRI and RWH’s liabilities were
satisfied. The statement from paragraph thirty-one (31) of the 2015 Cy Pres Petition that
is already quoted above expressly included pension obligations in the liabilities that

would be satisfied, whereupon the remainder interest would go to CCHP Foundation:

SJHSRI seeks approval to use such annual distributions to pay the
Outstanding Pre and Post Closing Liabilities (both non-pension and
pension) on its behalf and when such liabilities have been paid, to
transfer use of such annual distributions to the CCHP Foundation.

20
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Petition ] 27 (emphasis supplied). Notably, the request said “when such liabilities have
been paid” (emphasis supplied), the transfer to CCHP Foundation would be paid.

Given the scope of SUHSRI’'s unfunded pension liabilities, it may be difficult to
understand how Cy Pres Petitioners could have been acting in good faith when they
even suggested that it was possible there would be any funds remaining after SUHSRI's
“non-pension and pension” liabilities had been satisfied. Nevertheless, the Court was
entitled to take those statements at face value and conclude that Cy Pres Petitioners
reasonably believed the representations made to the Court that there either already
were more than sufficient assets to satisfy, or that the existing assets in combination
with the expected future income would more than satisfy, all of SUHSRI’s “[o]utstanding
Pre & Post Closing Liabilities (both non-pension and pension),” such that there was a
reason to address what should be done with assets and income remaining after those
liabilities were satisfied.

Similarly, in paragraph thirty (30), the 2015 Cy Pres Petition sought approval to
give CCHP Foundation the remainder of SUHSRI's annual income after its pension
liabilities were paid:

After SUHSRI's non-pension and pension liabilities have been paid,
SJHSRI seeks cy pres approval to transfer use of its annual income to
CCHP Foundation.

Petition { 30. Here SJHSI again referenced both pension and non-pension liabilities,
and flat-out represented to the Court that they both would be “paid” by SUHSRI’s
retained assets and retained future income.

SJHSRI repeated this claim in paragraph eight (8) of the 2015 Cy Pres Petition’s

‘“WHEREFORE” clause, substituting “satisfied” for “paid”:
21
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8. As set forth in paragraph 30, [Cy Pres Petitioners seek Court]
approval for SUHSRI to use its annual income or principal distributions
from the perpetual trusts identified in paragraph 30 to satisfy the
Outstanding Pre and Post Closing Liabilities on its behalf and cy pres
approval to transfer such annual income distributions to CCHP Foundation
after such liabilities have been satisfied.

Petition | 2 (emphasis supplied).

The 2015 Cy Pres Petition not only clearly acknowledged that SUHSRI’s liabilities
included its pension obligation, it went further and represented to the Court that
SJHSRI’s accrued pension obligations that had existed at the closing of the 2014 Asset
Sale had already been paid, out of the proceeds of the closing of the asset sale, stating:

As set forth on Exhibit C, at the Joint Venture closing, certain obligations
of RWH and SJHSRI were paid, i.e., bond, pension and account payable
liabilities, using sales proceeds from PMH and unrestricted cash.

Petition [ 17 (emphasis added). When the Court reviewed Exhibit C, a copy of which is
attached hereto at Tab 2, the Court would have seen a section entitled “Closing Uses
and Sources” that listed the obligations that were paid, and included “Pension
Liability....... [$]14,000,000.” From that statement the Court could only have concluded
that the closing proceeds at least paid SJHSRI’s then existing pension liability, and that
the Cy Pres Petitioners were seeking leave to retain funds to pay pension liabilities that
would accrue in the future under SUHSRI’s continuing obligation to fund the pension. In
fact, Cy Pres Petitioners expressly acknowledged that “[tihe SJHSRI pension funding
obligation will continue after the wind-down period.” Petition ] 17.

In any event, whether they were referring to pension liabilities that had already
accrued or merely to funding obligations that would accrue in the future, the Cy Pres

Petitioners indisputably included pension liabilities within the “pre and post closing
22
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liabilities” they were seeking court approval to pay with charitable assets and future
expected income, and which they claimed would be “satisfied” with those assets and
income.

Another way in which the 2015 Cy Pres Petition acknowledged that pension
obligations were included in its “pre and post closing liabilities” was that the Petition
expressly sought the approval of the Court for RWH to transfer unrestricted charitable
assets and future income to SJHSRI “to satisfy the Outstanding Pre and Post Closing
Liabilities on its [SJHSRI's] behalf.”” Petition ] 27. Footnote 7 stated as follows:

Pursuant to the 2009 Old CharterCARE affiliation, RWH and SJ SHRI as
affiliates of Old CharterCARE shared the same mission; namely, to foster
an environment of collaboration among its partners, medical staff and
employees that supported high quality, patient focused and accessible
care that was responsive to the needs of the communities they served. In
addition, the Old CharterCARE Board had reserved powers to make
decisions regarding the sale and/or merger of the assets of both RWH and
SJ SHRI. In order to ensure the success of the Joint Venture, the Old
CharterCARE Board approved the use of RWH funds for the benefit
of SJ SHRI to be used towards payment of the Outstanding Pre and
Post Closing Liabilities.

Petition at 12 n.7 (emphasis supplied). Although Cy Pres Petitioners did not attach the
resolution that approved “the use of RWH funds for the benefit of SJ SHRI to be used
towards payment of the Outstanding Pre and Post Closing Liabilities,” that resolution in
fact expressly directs that those funds should be used to pay SUJHSRI’s pension
liabilities (as well as other obligations):

WHEREAS As part of its retained assets, RWMC has $6,666,874 in
Board Designated Funds (“‘the RWMC Board Designated Funds”) that
may be used for any purpose at the discretion and direction of the RWMC
Board of Trustees;
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RESOLVED The RWMC Board of Trustees approves and directs use of
the RWMC Board Designated Funds to satisfy the SJHSRI liabilities at
close and any potential future funding and expenses relating to the

SJHSRI pension plan, and any surplus shall be transferred to the CCHP
Foundation.[?]

[Emphasis supplied]
Thus, although Cy Pres Petitioners did not inform the Court, they knew that the
resolution to which they referred in the Petition expressly authorized and required use of

RWH’s assets to pay SUIHSRI's pension obligations.

2. The Plan Participants and the Plan were entitled to notice

Notice of this proceeding was provided by Cy Pres Petitioners to the Rhode
Island Attorney General “pursuant to his statutory and common law responsibilities with
respect to the preservation and protection of charitable assets,”® and to Bank of
America, N.A. as “trustee of certain trusts.” However, no notice was provided to Plan
participants, or to any other creditors of SUHSRI, RWH, or CCCB. Moreover, although
SJHSRI as Plan Administrator certainly had actual knowledge of what SJHSRI was
attempting to accomplish in the 2015 Cy Pres Proceeding, that knowledge is not
imputed to the Plan because SJHSRI had an overwhelming conflict of interest which
obligated it to secure independent counsel for the Plan and provide full disclosure to the

Plan and to the Plan participants (and the Court), which SIHSRI failed to do.

5 This resolution is attached hereto at Tab 3. Petitioners had previously submitted a copy of the
resolution to the AG in May 2014 connection with the Hospital Conversions Act Proceedings.

8 Petition { 6.
7 Petition 7.
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The Plan participants and the Plan were entitled to proper notice for at least three
reasons: a) they were necessary parties under Super. Civ. P. Rule 19; b) they were
entitled to notice under R.l. General Laws § 7-6-61(c), which requires that nonprofit
corporations in dissolution or liquidation must give notice to all creditors; and c)
Petitioner SUHSRI as their fiduciary was obligated to give them notice of the proceeding
and fully disclose the unfunded status of the Plan so that they could assert their

interests as creditors.

a. Plan participants and the Plan were necessary parties
First, Cy Pres Petitioners knew or should have known that the Plan and the Plan
participants were necessary parties under Super. R. Civ. P. 19(a)(2)(A). Rule
19(a)(2)(A) states in pertinent part as follows:
Rule 19. Joinder of Persons Needed for Just Adjudication

(a) Persons to Be Joined if Feasible. A person who is subject to service of
process shall be joined as a party in the action if:

* * *

(2) The person claims an interest relating to the subject of the
action and is so situated that the disposition of the action in the
person's absence may:

(A) As a practical matter impair or impede the person's ability
to protect that interest;

Transfer of $8,200,000 from SJHSRI to the CCHP Foundation would certainly impair
and impede the Plan and the Plan participants’ ability to compel SJHSRI to fund the

Plan or pay sufficient damages to make up the deficit, since it rendered SJHSRI even
more judgment proof, and would require the Plan and the Plan participants to pursue
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CCHP Foundation, who in the meantime could be expected to spend some of the
money to which the Plan is entitled. Indeed, some of the money already has been
disbursed by CCHP Foundation, but Proposed Intervenors are not seeking to recover
those funds (although Proposed Intervenors are asking that the Court order that
Petitioners provide an accounting).

Not only did Cy Pres Petitioners breach their duty under Rule 19(a) to join the
Plan and the Plan participants, they also breached their duty under Rule 19(c) to notify
the Court of the interests of the Plan and the Plan participants and expressly plead the
reason for their non-joinder. Rule 19(c) states as follows:

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for
relief shall state the names, if known to the pleader, of any persons as
described in subdivision (a)(1) and (2) hereof who are not joined, and the
reasons why they are not joined.

Cy Pres Petitioners did neither.

The Cy Pres Petitioners were no more forthcoming after the 2015 Cy Pres
Petition was filed. The Petition was heard on April 6, 2015. Not surprisingly, there was
no opposition. Instead, the matter was presented to the Court as an agreed-upon
disposition, and all who spoke at the hearing did so either in support of or to register
their lack of objection to the Petition. During the hearing, counsel for the Petitioner
SJHSRI made an extensive presentation. Transcript of Hearing on April 6, 2015 at 2-9.
However, she made no reference to the pension or pension liabilities. The Court was
never informed that the remaining assets in the hands of CCCB, SJHSRI, and RWH

and their expected future income were insufficient to fund the pension liabilities.
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The Court was informed that the parties had agreed upon a proposed order,
which the Cy Pres Petitioners drafted to make no reference whatsoever to the pension
liability. At the conclusion of the hearing the Court stated that the Petition was granted
and that the proposed order would be entered. Transcript of Hearing on April 6, 2015 at
14. On April 20, 2015 the Court entered the in the form proposed.

b. Plan and the Plan participants were entitled to notice
under R.l. General Laws § 7-6-50(b)

As discussed below, R.l. General Laws §§ 7-6-51 & 7-6-61 entitle all creditors of
a nonprofit corporation in dissolution or court liquidation to be paid in full before
charitable assets are transferred to another charitable entity. R.l. General Laws § 7-6-
50 provides that all creditors are entitled to notice of dissolution, so that they may
enforce their rights under Section 7-6-51. Such notice is also required in a court
liquidation. R.l. Gen. Laws §7-6-61(b). Thus, SUJHSRI was obligated to give the Plan
participants notice before it distributed the $8,200,000 to the CCHP Foundation.

Petitioners may attempt to dispute that they were (and are) in the process of
dissolution. However, judicial estoppel bars them from even making that argument,
because they previously succeeded in obtaining the approvals they were seeking by
persuading both the Attorney General and the Court that they were in the process of
dissolution.

The doctrine of judicial estoppel prevents a litigant from espousing a position
contrary to the position the litigant argued in another proceeding, especially if the litigant

was successful in the earlier proceeding:
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The invocation of judicial estoppel is “driven by the important motive of
promoting truthfulness and fair dealing in court proceedings.” D & H
Therapy Associates v. Murray, 821 A.2d 691, 693 (R.1.2003). “Unlike
equitable estoppel, which focuses on the relationship between the parties,
judicial estoppel focuses on the relationship between the litigant and the
judicial system as a whole.” Id. (citing 28 Am.Jur.2d Estoppel and Waiver
§ 34 (2000)). “The United States Supreme Court has noted that ‘[b]Jecause
the rule is intended to prevent improper use of judicial machinery, * * *
judicial estoppel is an equitable doctrine invoked by a court at its
discretion.” ” 1d. (quoting New Hampshire v. Maine, 532 U.S. 742, 750, 121
S.Ct. 1808, 149 L.Ed.2d 968 (2001)). “One of the primary factors courts
typically look to in determining whether to invoke the doctrine in a
particular case is whether the ‘party seeking to assert an inconsistent
position would derive an unfair advantage * * * if not estopped.’” Id. at 694
(quoting New Hampshire, 532 U.S. at 751, 121 S.Ct. 1808). “Courts often
inquire whether the party who has taken an inconsistent position had
‘succeeded in persuading a court to accept that party's earlier position, so
that judicial acceptance of an inconsistent position in a later proceeding
would create the perception that either the first or the second court was
misled.” ” Id. (quoting New Hampshire, 532 U.S. at 750, 121 S.Ct. 1808).

Courts often inquire whether the party who has taken an inconsistent
position had “succeeded in persuading a court to accept that party's earlier
position, so that judicial acceptance of an inconsistent position in a later
proceeding would create ‘the perception that either the first or the second
court was misled.” ” New Hampshire, 532 U.S. at 750, 121 S.Ct. at 1815,
149 L.Ed.2d at 978 (quoting Edwards v. Aetna Life Insurance Co., 690
F.2d 595, 599 (6th Cir.1982)); see also Wabash Grain, Inc. v. Smith, 700
N.E.2d 234, 237 (Ind.Ct.App.1998).

State of Rhode Island v. Lead Industries Ass'n, Inc., 69 A.3d 1304, 1310 (R.l. 2013).

Cy Pres Petitioners admitted in the 2015 Cy Pres Petition that they had proposed
to the Attorney General that SUHSRI and RWH be permitted to retain assets in order to
wind-down their affairs. Petition [ 18 (“Accordingly, Old CharterCARE, subject to Court
approval, proposed [to the Attorney General] that certain RWH and SJ HSRI assets

remain with the Heritage Hospitals during their wind-down period to satisfy the
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Outstanding Pre and Post Closing Liabilities.”). The Attorney General’s decision
documents that the Attorney General accepted that argument, and agreed to SJHSRI’s
and RWH'’s retention of assets as part of “a multi-year wind-down process’ that was
“typical for the dissolution of a hospital corporation.” AG Decision (May 16, 2014) at 24-
25 (attached hereto at Tab 1).

Moreover, Cy Pres Petitioners then successfully persuaded the Court in this
Proceeding to grant the 2015 Cy Pres Petition based on the representation that both
RWH and SJHSRI were in wind-down.® Judicial estoppel normally applies where the
litigant asserts contrary positions in separate litigations, but surely the offense is only
greater where a litigant obtains a benefit from taking a position and then seeks to take
the opposite position in the same proceeding.

Accordingly, Cy Pres Petitioners are judicially estopped from denying that the
$8,200,000 was transferred to CCHP Foundation in connection with SJHSRI and RWH
winding down their affairs and dissolution.

In addition to being bound by their prior positions before the Attorney General
and this Court, Cy Pres Petitioners are bound by the determinations of the board of
trustees for both RWC and SJHSRI that authorized RWC and SJHSRI to proceed with
the process of wind-down and dissolution. On December 15, 2014, less than 30 days

before the Petition was filed, CCHP as the controlling “member” of both RWH and

8 See Petition I 17 (“It is anticipated that the Outstanding Pre and Post Closing Liabilities will be paid
during the Wind-down period of RWH and SJHSRI over the next approximately three years.”); Petition ||
18 ("Accordingly, Old CharterCARE, subject to Court approval, proposed that certain RWH and SJ HSRI
assets remain with the Heritage Hospitals during their wind-down period to satisfy the Outstanding Pre
and Post Closing Liabilities.”);
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SJHSRI adopted resolutions authorizing dissolution of those entities. The resolution
applicable to SUIHSRI stated as follows:

Resolved: That the Corporation authorize the dissolution of the
Corporation at such time as Daniel Ryan and Richard J. Land deem
necessary and appropriate and in connection therewith, to file such final
tax returns and other documents and instruments required thereby.®

The resolution applicable to RWH stated as follows:

Resolved: That the dissolution of the Corporation at such time as Daniel
J. Ryan and Richard J. Land deem necessary and appropriate is hereby
approved and in connection therewith, Danial J. Ryan and Richard J. Land
are authorized to take any and all actions they deem necessary and
appropriate, including filing such final tax returns and other documents
and instruments.1°

Finally, it is absolutely clear that neither SUHSRI nor RWC proposed to conduct
any new business.

Given that fact, these resolutions, the statements concerning dissolution in the
Attorney General’s decision, the statements concerning “wind-down” and payment of
“pre and post-closing liabilities” in the Petition, and the general tenor of the Petition, any
suggestion that SUHSRI and RWH did not present themselves as in the process of
dissolution would be incredible.

Petitioners cannot argue that the 2015 Cy Pres Proceeding did not involve the
liquidation and/or dissolution of SUIHSRI because SJHSRI was not formally liquidated or
dissolved in connection with the 2015 Cy Pres Proceeding. That argument is foreclosed

by the language of the statute concerning voluntary dissolutions, which sets forth the

9 Attached hereto at Tab 4.
0 Attached hereto at Tab 5.
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distribution priorities for “[t]he assets of a corporation in the process of dissolution.”
R.l. Gen. Laws § 7-6-51(emphasis supplied). The term “process” acknowledges the
obvious, that dissolution involves various steps and takes time, not merely the instant
when formal dissolution finally takes place, by which point there would be no one with
authority to dispose of the nonprofit corporations assets. Further, if accepted, that
argument would completely vitiate the statutory scheme for payment priorities of
nonprofit corporations, by permitting a non-operating nonprofit corporation to completely
avoid its obligations to its creditors and transfer its assets to another (and possibly, as
here, a related) charity. If the statutes applied only in the context of formal dissolution
or liquidation proceedings, such nonprofit corporations would simply not institute formal
proceedings. In other words, for purposes of these payment priorities, it is sufficient that
the nonprofit corporation is in a de facto process of liquidation or dissolution and is
seeking to dispose of its assets without proper notice to its creditors.

C. SJHSRI owed the Plan participants the duty to provide

notice and owed the Plan the duty to secure independent
representation

The Plan assets were kept in trust.' SJHSRI's control over those assets made it
a trustee and fiduciary under ERISA, or state law if ERISA is not applicable. Under
ERISA any entity that exercises control over a plan is by definition a fiduciary. Varity
Corp. v. Howe, 516 U.S. 489, 498 (1996) (employers who control the plan are ERISA
fiduciaries). Under state law, a relationship of trust and confidence imposes fiduciary

duties. A. Teixeira & Co., Inc. v. Texeira, 699 A.2d 1383, 1387 (R.l. 1997) (*We are of

" The Plan trust is attached hereto at Tab 6.
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the opinion that the term fiduciary’ is a broad concept that might correctly be described

as ‘anyone in whom another rightfully reposes trust and confidence.”) (quoting Francis
X. Conway, The New York Fiduciary Concept in Incorporated Partnerships and Joint
Ventures, 30 Fordham L. Rev. 297, 312 (1961)). Moreover, even SJHSRI's board
members who administered the Plan acknowledged their “fiduciary responsibility for
providing adequate funding.”?

As such SJHSRI had the duty not to act adversely to the interests of the trust
beneficiaries, to provide them with notice of any conflict of interest, and to secure
independent representation for the Plan given SUIHSRI's flagrant conflict of interest.
SJHSRI breached all of these duties.

3. Proposed Intervenors have stated a claim that the transfer of
$8,200,000 was fraudulent as to the Plan participants and the Plan

Proposed Intervenors intend to prove in the Related Proceedings that the
transfers from SJHSRI and RWH to CCHP Foundation violated Rhode Island’s statute
prohibiting fraudulent transfers. They were fraudulent transfers under R.l. Gen. Laws §
6-16-4(a)(1) because they were made with the intent to hinder, delay, and defraud the
Plan and the Plan participants. They also were fraudulent transfers under R.I. Gen.
Laws § 6-16-4(a)(2) because SJHSRI did not receive reasonably equivalent value in
return (it received nothing) and was insolvent. Finally, they were fraudulent transfers

under R.l. Gen. Laws § 6-16-5(a) because SJHSRI did not receive reasonably

equivalent value in return and was engaged or was about to engage in a business or a

2 Federal Complaint § 235 and State Complaint [ 127.
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transaction for which its remaining assets were unreasonably small, and SJHSRI
believed or reasonably should have believed that it would incur debts beyond its ability
to pay as they became due, all concerning SUHSRI’s obligations to fully fund the Plan.
As noted above, the determination of the Proposed Intervenors’ right to intervene
does not entail resolution of the merits of their claims. Proposed Intervenors refer to the
merits of those claims only to establish that they are by no means “frivolous on their
face,” and, therefore, they are entitled to intervene in this Proceeding and have the
status quo maintained while they prove their claims in the Related Proceedings.
4. Proposed Intervenors have stated a claim that the transfers
violated R.l. Gen. Laws §§ 7-6-50, 7-6-51 & 7-6-61(c)
Section 7-6-50(b) of the Rhode Island General Laws sets forth the procedure
whereby a nonprofit corporation may voluntarily wind up its affairs and dissolve, and
directs that assets are to be applied and distributed “as provided in” that chapter:

(b) Upon the adoption of the resolution by the members, or by the board of
directors if there are no members or no members entitled to vote on
dissolution, the corporation shall cease to conduct its affairs except to the
extent necessary for the winding up of its affairs, shall immediately mail
a notice of the proposed dissolution to each known creditor of the
corporation, and shall proceed to collect its assets and apply and
distribute them as provided in this chapter.

[Emphasis supplied]
Section 7-6-51 of the Rhode Island General Laws sets forth the specific order of
application and distribution of assets applicable to voluntary dissolution:
§ 7-6-51. Distribution of assets.

The assets of a corporation in the process of dissolution shall be
applied and distributed as follows:
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(1) All liabilities and obligations of the corporation shall be paid and
discharged, or adequate provision shall be made for their payment
and discharge;

(2) Assets held by the corporation upon condition requiring return,
transfer, or conveyance, which condition occurs by reason of the
dissolution, shall be returned, transferred, or conveyed in accordance with
the requirements;

(3) Assets received and held by the corporation subject to limitations
permitting their use only for charitable, religious, eleemosynary,
benevolent, educational, or similar purposes, but not held upon a condition
requiring return, transfer, or conveyance by reason of the dissolution, shall
be transferred or conveyed to one or more domestic or foreign
corporations, societies, or organizations engaged in activities substantially
similar to those of the dissolving corporation, pursuant to a plan of
distribution adopted as provided in this chapter or as otherwise provided in
its articles of incorporation or bylaws;

(4) Any other assets shall be distributed in accordance with the provisions
of the articles of incorporation or the bylaws to the extent that the articles
of incorporation or bylaws determine the distributive rights of members, or
any class or classes of members, or provide for distribution to others;

(5) Any remaining assets may be distributed to any persons, societies,
organizations, or domestic or foreign corporations, whether for profit or
nonprofit, that may be specified in a plan of distribution adopted as
provided in this chapter.

[Emphasis supplied]
As discussed below, the order of subsections (1) through (5) establishes an order of
payment, and entitles creditors to payment even out of the nonprofit corporation’s
restricted assets, including assets received with a charitable use restriction, and even
assets that were given to the corporation under the condition that they be re-conveyed

in the event of dissolution.
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The same order of payment applies under the statute for court-approved
liquidations of nonprofit corporations, R.l. Gen. Laws § 7-6-61. That statute sets forth
the “procedure in liquidation of corporation by court,” and sub-section (c) essentially
mirrors the above-quoted payment priorities of R.l. Gen. Laws § 7-6-51.

Thus, whether pursuant to voluntary dissolution or court approved liquidation, the
assets of a non-profit corporation must be applied first to satisfy the corporation’s
liabilities and obligations, and, until that is accomplished and creditors are paid in full, no
assets can be transferred to anyone else, by cy pres petition or otherwise.

The argument that restricted charitable assets are not available to satisfy the
claims of creditors is contrary to the plain meaning of the statute and has been rejected
by the courts. R.l. Gen. Laws §§ 7-6-50 & 7-6-61(c) are based upon the Model Non-
Profit Corporation Law, has been adopted across the United States, and the priorities
they establish have been judicially construed, most notably in In re Crossroad Health
Ministry, Inc., 319 B.R. 778 (D.C. Bank. 2005), aff'd, sub nom. Bierbower v. McCarthy,
334 B.R. 478 (D. D. C. 2005) (de novo review).

In that case the bankruptcy court addressed that precise issue in construing the
District of Columbia’s statute (D.C. Code § 29-301.56(c)) that was identical to R.l. Gen.
Laws § 7-6-61(c). That case involved a dispute between a trust that had made a
$60,000 grant to a nonprofit corporation and sought its money back upon the
bankruptcy of the nonprofit, on one side of the dispute, and the trustee in bankruptcy
who argued that the money must first be used to satisfy any administrative expenses or
allowable claims against the bankruptcy estate that remained unpaid, on the other.

First, the bankruptcy court set forth the arguments of the parties:
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According to the Trustee, § 29-301.56 directs that a corporation fully
satisfy each enumerated portion of the distribution statute before even
considering whether subsequent subsections might apply. Thus, before a
liquidating non-profit corporation can even reach the question of whether
certain corporate assets must be returned or transferred to a different
entity pursuant to D.C.Code §§ 29-301.56(c)(2)—(3), the statute first
requires that “[a]ll costs and expenses of the court proceedings

and all liabilities and obligations of the corporation [must] be paid,
satisfied, and discharged, or adequate provision [ ] made therefor.”
D.C.Code § 29-301.56(c)(1). Thus, argues the Trustee, under District of
Columbia law, funds held by a non-profit corporation subject to
charitable use limitations are corporate assets available to creditors
upon dissolution or liquidation, notwithstanding the restriction
placed upon such funds by the donor.

Stewart Trust interprets the statute differently. According to Stewart Trust,
the three enumerated subsections of D.C.Code § 29-301.56(c) can be
separately triggered, and subsection (c)(1), calling for the payment of all
creditors and expenses, simply does not apply to funds that fall within
subsections (c)(2)-(3). As such, a liquidating nonprofit corporation
holding funds subject to a charitable use restriction would be
governed solely by subsection (c)(3), and such funds would not be
available to satisfy creditors or the payment of expenses under
subsection (c) (1), because those funds would be either returned to
the donor or distributed to a different charitable organization.

In re Crossroad Health Ministry, Inc., supra, 319 B.R. at 781 (emphasis added).
The bankruptcy court came down on the side of the trustee (and Proposed
Intervenors herein), stating as follows:

Basic principles of statutory construction support the Trustee's reading of
the statute. The terminology “as follows” suggests that distributions are to
proceed in a sequential fashion, with expenses of dissolution and claims
of creditors to be paid first as listed first. Moreover, a dissolution will
require paying compensation to professionals who are employed to
facilitate the dissolution, otherwise such professionals will not be attracted
to handle the dissolution. The legislature would not have envisioned such
professionals being put to the risk that distributions would be made under
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paragraphs (2) and (3) before paying such professionals under paragraph
(1). It is thus evident that distributions under paragraph (1) were intended
to be made first. Accordingly, the court agrees with the Trustee that
District of Columbia law treats donations held by non-profit
corporations subject to charitable use limitations as corporate
assets, at least to the extent that such funds are needed to pay
creditors and administrative expenses associated with liquidation
proceedings.

In re Crossroad Health Ministry, Inc., supra, 319 B.R. at 781 (citations omitted).
The District Court on a de novo review agreed:

The Bankruptcy Court's interpretation of the statute is correct. The plain
meaning of the language “as follows” suggests that a dissolution or
liquidation of a nonprofit corporation under D.C.Code § 29-301.56 should
proceed sequentially. The text of the statute reflects an apparent
legislative determination that, upon dissolution of a nonprofit
corporation, grant funds in the corporation's possession should be
used to satisfy corporate liabilities and obligations, notwithstanding
any charitable-use limitations. In other words, the ultimate charitable
goals of the grantor are subordinate to the corporation's
responsibilities to its creditors.

Bierbower v. McCarthy, supra, 334 B.R. at 481 (emphasis added).
The District Court did not rely exclusively on basic rules of statutory construction,
but also found the result supported by public policy:

Moreover, this scheme of distribution is supported by several policy
rationales. For instance, as appellee asserted during the Bankruptcy Court
proceeding, it creates an incentive for bankruptcy specialists to assist in
dissolution proceedings because § 29-301.56(c)(1) guarantees them
compensation. See In re Crossroad Health Ministry, Inc., 319 B.R. 778,
781 (Bankr.D.D.C.2005) (hereinafter “Opinion”). The Bankruptcy Court
suggested an additional justification: that payment of debts is essential to
a nonprofit corporation's operation and, therefore, that the use of grant
funds to satisfy debts is not at odds with a grantor's donative intent.
Id. at 782 n. 2. The Court therefore affirms the Bankruptcy Court's
interpretation of the statute.
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Bierbower v. McCarthy, supra, 334 B.R. at 481-482 (emphasis supplied).

Accordingly, pursuant to the Nonprofit Corporations Act, the charitable use
restrictions that Cy Pres Petitioners relied upon to justify cy pres transfers of those
assets to the CCHP Foundation did not protect those funds from the claims of creditors
such as the Proposed Intervenors.

There is no conflict between the provisions of the Nonprofit Corporations Act and
any other Rhode Island statutes applicable to the disposition of charitable assets. Cy
Pres Petitioners purported to file their Petition pursuant to three separate statutes;
‘pursuant to R.l. General Laws § 18-4-1 et seq. entitled ‘Application of Cy Pres Doctrine’
§ 18-9-1 et seq. entitled ‘Division of Charitable Assets’ and § 18-12.1-1 et seq. entitled
‘Uniform Prudent Management of Institutional Funds Act’ (‘UPMIFA’).” Petition [ 14.
However, these three statutes do not contradict the priorities of payment set forth in the
Nonprofit Corporations Act.

R.I. Gen. Laws § 18-4-1 applies solely to “trust property” and “where the purpose
of the donor cannot be literally carried into effect,” and does not mention either
corporate assets or dissolution, whereas Section 7-6-61(c) deals expressly with
nonprofit corporations and restricted assets, and expressly sets forth how assets of a
non-profit corporation in dissolution are to be applied. Section § 7-6-61(c) is clearly the
more specific of the two statutes applicable to this proceeding. Indeed, it expressly
concerns dissolution and gives creditors first priority over all “[a]ssets received and held
by the corporation subject to limitations permitting their use only for charitable, religious,
eleemosynary, benevolent, educational, or similar purposes,” which are exactly the

types of restricted funds that were the subject of this proceeding.
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“It is a commonplace of statutory construction that the specific governs the
general.”” RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645,
132 S.Ct. 2065, 2071, 182 L.Ed.2d 967 (2012) (quoting Morales v. Trans World Airlines,
Inc., 504 U.S. 374, 384, 112 S.Ct. 2031, 119 L.Ed.2d 157 (1992)). See also South
County Post & Beam, Inc. v. McMahon, 116 A.3d 204, 215 (R.l. 2015) (“When a
specific statute conflicts with a general statute, our law dictates that precedence must
be given to the specific statute.’ ”) (quoting Warwick Housing Authority v. McLeod, 913
A.2d 1033, 1036-37 (R.1. 2007)).

Moreover, as noted, R.I. General Laws § 18-4-1 applies solely to “a cy pres
application of the trust property.” (emphasis supplied). SUHSRI and RWH are nonprofit
corporations, not charitable trusts. A nonprofit corporation is governed by corporate law
and not trust law. See Grace v. Grace Institute, 19 N.Y.2d 307, 226 N.E.2d 531, 279
N.Y.S.2d 721, 724 (N.Y. 1967) (upholding right of charitable corporation to remove
trustee based on corporate law, not the law of trusts) (“While the Institute disputes the
Appellate Division's interpretation of the law of trusts as it existed at the time the
Institute was created, it is clear that a corporation and not a trust was created and,
regardless of what the law as to trusts was at the time, corporate law and not trust law
should govern.”); City of Paterson v. Paterson General Hospital, 235 A.2d 487, 489
(N.J. Ch. 1967) (“In my opinion defendant is not, strictly speaking, a charitable trust. It
is, rather, a charitable corporation, governed by the law applicable to charitable
corporations.”) (allowing a hospital to move from Paterson, New Jersey to another
location, notwithstanding that many of its charitable assets were intended to benefit

residents of Patterson).
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B. Cy Pres Petitioners Did Not Adequately Represent the Interests of
the Plan and the Plan Participants

In the context of all of their statements concerning payment of their liabilities, Cy
Pres Petitioners’ failure to inform the Court that they knew that the Plan was hopelessly
underfunded raises serious questions. However, there is no question concerning the
fact that Cy Pres Petitioners did not adequately represent the interests of the Plan and
Plan participants.

SJHSRI participated under a complete conflict of interest between what it sought
to accomplish and what was in the best interests of the Plan and Plan participants to
whom SJHSRI owed the duties of a fiduciary. Cy Pres Petitioners RWC and CCHP
Foundation were related entities to SUHSRI and cannot benefit from SJHSRI's breach of
its fiduciary duties, and, in any event, they concealed rather than represented the
interests of the Plan and the Plan participants by misrepresenting that SUHSRI, RWH,
and CCCB had sufficient assets to pay the pension obligations.

The other parties that Petitioners brought into the 2015 Cy Pres Proceeding also
did not adequately represent the interests of the Proposed Intervenors. Petitioner Bank
of America merely participated in its capacity as trustee under certain trusts and did not
act or purport to act on behalf of the Plan or the Plan participants.

The Attorney General also did not represent the interests of the Plan or the Plan

participants.

C. The Motion to Intervene is Timely
As noted above, the timeliness of the motion is based upon how long the

intervenor delayed after learning of his or her interest in the suit. In this case, although
40
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the 2015 Cy Pres Petition was granted more than three years ago, the connection
between the suit and the rights of the Plan and Plan participants was never disclosed to
the Plan or the Plan participants. Even today the Plan participants probably are
ignorant of that connection. It is only through the Court’s recent appointment of the
Receiver (the order appointing the Permanent Receiver was entered on October 27,
2017) and the subsequent investigation conducted on his behalf by Special Counsel

that this connection has become known to the Receiver.

D. Cy Pres Petitioners Will Not Be Unduly Prejudiced

Allowing intervention will not significantly prejudice the Cy Pres Petitioners. The
Proposed Intervenors are simply seeking to preserve the status quo while they are
given the opportunity to be heard in the Related Proceedings. The fact that the relief
they are seeking will require CCHP Foundation and RI Foundation to hold funds does
not constitute prejudice.

Although the interests of third parties are not part of the calculus, they also will
not suffer significant prejudice. The Proposed Intervenors are not asking the Court to
order that funds previously distributed by CCHP Foundation to various third party
charitable entities be returned. Thus, at most those third party charitable entities are
hoping to obtain future grants, but those interests pale in comparison to the right of Plan

participants to receive the pensions they worked for and on which they heavily depend.
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E. The Rights of the Receiver and Plan Participants will be Prejudiced if
Intervention is not allowed

The primary prejudice to the Receiver, the Plan, and Plan participants, if
intervention is not allowed and the April 20, 2015 Order that granted the 2015 Cy Pres
Petition is not vacated, is the real possibility that the courts in the Related Proceedings
will be disinclined to adjudicate the rights of the parties to the funds transferred pursuant
to that petition, out of deference to the Court, and especially since the proceeding in
which the April 20, 2015 Order was entered remains pending and the Order therefore
remains subject to revision.'® If that happens, the Proposed Intervenors may never be
heard on the merits of their claims to those funds.

F. Intervention Will Not Unduly Interfere with the Orderly Processes of

the Court

At most only limited discovery will be required, but it is much more likely that
there will be no factual disputes between the Proposed Intervenors and the Cy Pres
Petitioners in this Proceeding.’ Moreover, the Court is already administering the
Receivership of the Plan. Thus, allowing intervention will not seriously burden the

Court.

3 Moreover, Petitioners RWH, SJHSRI, CCHP Foundation, and/or Community Board may argue in the
federal court action that the Order granting the Petition has some preclusive effect. The Receiver
disagrees, but the United States District Court will not be required to decide that issue if the Order is
vacated.

4 Of course, there will be extensive discovery in the Related Proceedings, but it will occur in any event.
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V. Proposed Intervenors are entitled to intervene under the standards for
permissive intervention

In the alternative, Proposed Intervenors are entitled to intervene under the
standards for permissive intervention, in that their claims in the Related Proceedings
have a great many questions of fact in common with this Proceeding. For example,
both the Related Proceedings and this Proceeding are based on the misrepresentations
that Petitioners made to the Court in connection with this Proceeding.

Moreover, the ultimate disposition of the funds that SUSHRI and RWH transferred
to CCHP Foundation pursuant to the April 20, 2015 Order is part of the Related
Proceedings. Although the Court in this Proceeding is not adjudicating the merits of
Proposed Intervenors claims to those funds, Proposed Intervenors do rely on the Court
concluding that their claims are not frivolous on their fact, to justify ordering that these
funds be held pending the disposition of those issues in the Related Proceedings. Thus
both the Related Proceedings and this Proceeding are based on the contentions that
SJHSRI and RWH brought the 2015 Cy Pres Proceeding intending thereby to hinder
and delay their creditors and that SUHSRI was insolvent at the time. Both involve the
claim that SUHSRI was liable to fully fund the Plan under either ERISA or state law,
including the law of contracts, promissory estoppel, and judicial estoppel. Both are
based on the claim that the separate corporate statuses of SUHSRI, RWH, CCHP
Foundation and CCCB should be disregarded to prevent fraud. There are many more

commons questions of law and fact that would justify permissive intervention.
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CONCLUSION

The Proposed Intervenors’ motion for leave to intervene in this proceeding
should be granted, to assert and protect the interests of the Receiver, the Plan, and the
Plan participants.

Presented by

Stephen Del Sesto, as Permanent
Receiver for the St. Joseph's Health
Services of Rhode Island Retirement
Plan, Gail J. Major, Nancy Zompa,
Ralph Bryden, Dorothy Willner, Caroll
Short, Donna Boutelle, and Eugenia
Levesque,

By their Counsel,

[s/ Max Wistow

Max Wistow, Esq. (#0330)
Stephen P. Sheehan, Esq. (#4030)
Benjamin Ledsham, Esq. (#7956)
Wistow, Sheehan & Loveley, PC
61 Weybosset Street
Providence, Rl 02903

(401) 831-2700

(401) 272-9752 (fax)
mwistow@wistbar.com
sps@wistbar.com
bledsham@wistbar.com

Dated: June 18, 2018
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CERTIFICATE OF SERVICE

| hereby certify that, on the 18th day of June, 2018, | filed and served the
foregoing document through the electronic filing system on the following users of record:

Genevieve Martin, Esq.
Kathryn D. Enright, Esq.
Office of the Attorney General
150 South Main Street
Providence, Rl 02903

Patricia K. Rocha, Esq.

Adler Pollock & Sheehan P.C.
One Citizens Plaza, 8" Floor
Providence, RI1 02903-1345

Paul A. Silver, Esq.

James Nagelberg, Esq.
Hinckley, Allen & Snyder LLP
50 Kennedy Plaza, #1500
Providence, Rl 02903

The document electronically filed and served is available for viewing and/or
downloading from the Rhode Island Judiciary’s Electronic Filing System.

/s/ Max Wistow
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STATE OF RHODE ISLAND SUPERIOR COURT
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TO MOTION TO INTERVENE
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PARTNERS FOUNDATION n/k/a
CHARTERCARE FOUNDATION,

By its counsel,

Russell F. Conn, Esq. (admitted pro hac vice)
Andrew R. Dennington, Esq. (#7528)
Christopher K. Sweeney, Esq. (#9689)

CoNN KAVANAUGH ROSENTHAL PEISCH & FORD,
LLP

One Federal Street, 15" Floor

Boston, MA 02110

(617) 482-8200

(617) 482-6444 (fax)
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I.  INTRODUCTION AND SUMMARY OF ARGUMENT

CharterCare Foundation f/k/a CharterCare Health Partners Foundation ( “CCF”) hereby
opposes the Proposed Intervenors’ untimely Motion to Intervene (the “Motion”) in this long-
concluded Cy Pres Proceeding.

Through their Motion, the Proposed Intervenors seek leave to file a Counter-Petition
asking this Court to vacate its April 20, 2015 Order (the “Cy Pres Order”), and order CCF to
hold the funds that it received from St. Joseph’s Health Care Services of Rhode Island
(“SJHSRI”) and Roger Williams Hospital/Roger Williams Medical Center (“RWH/RWMC”)
pursuant to the terms of that Cy Pres Order. Proposed Intervenors ask CCF to hold those funds
until their claims in Del Sesto v. Prospect CharterCare, LLC, Case No. 1:18-cv-00328 (the
“Federal Court Action”) and a related new state court action (collectively, the “Related
Proceedings”) are decided.

Since the Proposed Intervenors filed their Motion on June 18, 2018, circumstances have
changed. Last month, CCF and the Proposed Intervenors negotiated an agreement pursuant to
which CCF will preserve certain of its assets pending resolution of the Related Proceedings. On
June 29, 2018, this Court entered that agreement as an order in this Cy Pres Proceeding.® That
order essentially moots any need for the Proposed Intervenors to intervene. Because CCF’s
assets are now preserved, and the Proposed Intervenors have every opportunity to fully litigate
their claims in the newly filed Related Proceedings, there is no need for duplicative litigation.

On that basis alone, this Court should deny the Motion.

! That June 29, 2018 Order was entered without prejudice to CCF’s denial that the

Proposed Intervenors have a right to intervene herein, and without prejudice to CCF’s denial that
Proposed Intervenors have a right to any funds held by CCF. (June 29, 2018 Order,  5(c) &

(d)).
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Should this Court proceed though further analysis, it still should deny the Motion for at
least four different reasons.

First and foremost, because this Court’s Cy Pres Order fully and finally adjudicated all
claims in this action, and left nothing further to be decided, it enjoys the force of a final

judgment. See McAuslan v. McAuslan, 34 R.1. 462, 83 A. 837, 840 (1912). Therefore, any

effort to undo the Cy Pres Order is subject to the stringent standards of Rule 60(b), which the
Proposed Intervenors cannot satisfy. As a threshold matter, Proposed Intervenors are non-parties
with no standing to seek relief under Rule 60(b). However, even if they were entitled to relief
under Rule 60(b) on the purported basis that Petitioners obtained the Cy Pres Order through
“fraud, misrepresentation, or other misconduct” (allegations CCF firmly denies), the Motion still
would be barred because it was not filed within one year after entry of the Cy Pres Order. Courts
strictly enforce the one-year limit in Rule 60(b) on any motion seeking to set aside a judgment
based upon “fraud, misrepresentation, or other misconduct,” and this Court has no discretion to
enlarge that deadline.

Second, the Court should deny the Motion because Proposed Intervenors’ incendiary
allegation that this Court was duped into entering the Cy Pres Order based upon fraud and
misrepresentations by Petitioners is absolutely meritless. Proposed Intervenors distort the record
by taking selective snippets from the 2015 Cy Pres Petition (the “Petition”), re-arranging them
out of order in their Motion, and excising their context. CCF respectfully requests that this Court
once again review the full text of the Petition, including all of its attachments. The Petition did
not state that, after transfer of the charitable assets to CCF, SJHSRI still would have sufficient
assets to “pay” or “satisfy” SJHSRI’s considerable long-term pension liability during a “wind-

down” period. That is simply not true. Paragraph 17 of the Petition expressly stated as follows:
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“The SJHSRI pension funding obligation will continue after the wind-down period concludes.”
Moreover, Petitioners attached as Exhibit E to the Petition a post-closing balance sheet for
SJHSRI (Fatima Hospital) listing a $62,410,940 long-term pension liability with only
$12,102,083 of assets. Thus, the information presented in the Petition made clear that indeed
there was no assurance that SJHSRI’s remaining assets would be sufficient to fund its significant
long-term pension liability.

Moreover, this Court should not lose sight of the basic fact that this was a Cy Pres
Proceeding. The issue presented was whether the requested cy pres transfers to CCF respected
the original intent of the individuals who long ago made charitable donations to SJHSRI and
RWH/RWMC. This Court correctly answered that question in the affirmative. This Court was
not being called upon to adjudicate rights concerning SJHSRI’s pension liability. SJHSRI’s
pension liability, and whether or not the proposed for-profit conversion complied with the Rhode
Island Nonprofit Corporation Act, were issues addressed by the Rhode Island Attorney General
(“AG”) in its earlier administrative proceeding to determine whether the transaction complied