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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
:

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

- against -

PATRICK CHURCHVILLE,
CLEARPATH WEALTH MANAGEMENT, LLC,

Defendants,

- and -

CLEARPATH MULTI-STRATEGY FUND I, L.P.,
CLEARPATH MULTI-STRATEGY FUND II, L.P.,
CLEARPATH MULTI-STRATEGY FUND III, L.P.,
HCR VALUE FUND, L.P.,

Relief Defendants.
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:
:

C.A. No. 15-cv-00191-S-LDA

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

MOTION BY ACREWOOD PARTIES’ FOR ALLOWANCE FOR

PAYMENT OF LEGAL FEES, COSTS AND EXPENSES

Pursuant to Paragraph 4 of this Court’s November 4, 2015 Order Approving Receiver’s

Petition for Instructions Regarding the Proposed “Settlement Agreement and Termination of the

Operating Agreement, The Joint Investment Agreement and the Servicing Agreement” (Docket

No. 41), Acrewood Holdings, LLC, Acrewood Investment Management, L.P., Acrewood 2013,

L.P., and Acrewood 2014, L.P. (collectively, the “Acrewood Parties”), respectfully move for the

allowance for payment of legal fees, costs, and expenses as identified in the accompanying

Memorandum of Law. The grounds for this motion are set forth in the contemporaneously-filed

Memorandum of Law and supporting affidavit of Jamie Barrett.
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Dated: Providence, Rhode Island
November 12, 2015

Acrewood Holdings, LLC, Acrewood Investment
Management, L.P., Acrewood 2013, L.P., and
Acrewood 2014, L.P.,
By their Attorneys,

/s/ Jeffrey K. Techentin
Jeffrey K. Techentin [No. 6651]
jtechentin@apslaw.com
ADLER POLLOCK & SHEEHAN P.C.
One Citizens Plaza, 8th Floor
Providence, Rhode Island 02903
(401) 274-7200
Fax: (401) 751-0604/ 351-4607

Of counsel:
Julia D. Corelli (pro hac vice)
PA Bar No. 42449
corellij@pepperlaw.com
Jay A. Dubow (pro hac vice)
PA Bar. No. 41741
dubowj@pepperlaw.com
Christina O. Hud (pro hac vice)
PA Bar No. 311168
hudc@pepperlaw.com
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth & Arch Streets
Philadelphia, PA 19103-2799
215.981.4000
215.981.4750 (fax)
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CERTIFICATE OF SERVICE

I, Jeffrey K. Techentin, hereby certify that I filed the within Motion by Acrewood Parties

For Allowance for Payment of Legal Fees, Costs And Expenses on the 12th day of November,

2015, and that notice will be sent electronically to all counsel who are registered participants

identified on the Mailing Information for Case No. 15-cv-00191-S-LDA.

/s/ Jeffrey K. Techentin
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
:

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

- against -

PATRICK CHURCHVILLE,
CLEARPATH WEALTH MANAGEMENT, LLC,

Defendants,

- and -

CLEARPATH MULTI-STRATEGY FUND I, L.P.,
CLEARPATH MULTI-STRATEGY FUND II, L.P.,
CLEARPATH MULTI-STRATEGY FUND III, L.P.,
HCR VALUE FUND, L.P.,

Relief Defendants.
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:

C.A. No. 15-cv-00191-S-LDA

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

MEMORANDUM OF LAW IN SUPPORT OF MOTION BY ACREWOOD PARTIES’

FOR ALLOWANCE FOR PAYMENT OF LEGAL FEES, COSTS AND EXPENSES

Pursuant to Paragraph 4 of this Court’s November 4, 2015 Order Approving Receiver’s

Petition for Instructions Regarding the Proposed “Settlement Agreement and Termination of the

Operating Agreement, The Joint Investment Agreement and the Servicing Agreement” (Docket

No. 41), Acrewood Holdings, LLC, Acrewood Investment Management, L.P., Acrewood 2013,

L.P., and Acrewood 2014, L.P. (collectively, the “Acrewood Parties”), respectfully submit this

memorandum of law in support of their motion for the allowance for payment of legal fees,

costs, and expenses.
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As explained below, the Acrewood Parties have in good faith undertaken certain actions

and procured the services of legal counsel in connection therewith (i) on the belief that the

ARCO (as defined below) terms and conditions are in full force and effect, (ii) in the role of

manager of Series B because Churchville is unable to act for Series B, and (iii) which have

substantially benefitted the SEC and the proceeds available to the Receiver from these matters

(together with other proceeds, the “Receiver Estate”). Accordingly, the Acrewood Parties

request that the attorneys’ fees, costs, and expenses relating to services procured by the

Acrewood Parties on behalf of HCR Value Fund GP, LLC and HCR Value Fund should be

allowed as an offset against the funds received by the Receiver in respect of the Churchville

Parties’ (as defined below) interest in the HCR Value Fund pursuant to the recently-approved

Settlement Agreement (as defined below). The fees and expenses were incurred primarily (1) to

assist the SEC in its understanding of a complex financial structure where understanding that

structure was essential to the SEC’s investigation and subsequent enforcement action, and (2) to

conduct appropriate management of an investment vehicle where failing to do so would have had

significant adverse impact on the Receiver Estate. The Acrewood Parties are entitled to payment

of those expenses as a matter of contract, but even in the absence of the contractual requirements,

those expenses should be treated as administrative costs of the Receiver Estate rather than claims

asserted by a mere creditor of the Receiver Estate the obligation to pay which is to be

compromised in the same manner as other affected parties.

The fees, costs, and expenses of services procured by the Acrewood Parties on behalf of

the HCR Value Fund and HCR Value Fund GP, LLC or otherwise suffered by HCR Value Fund

(the “Expenses”) fall into four categories:

 Expenses associated with the SEC investigation, the Complaint and

proceedings prior to and immediately after the ARCO and negotiation
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and documentation of the ARCO. These expenses were the express

subject of the indemnification in the ARCO and were incurred solely

as a result of the SEC Action (as defined below). These are referred to

herein as the “Pre- ARCO and ARCO Expenses”.

 Expenses of the HCR Value Fund incurred to Fox Chase Bank as a

result of the dispute over whether the Complaint triggered a default

under the credit facility which the HCR Value Fund has with Fox

Chase Bank. These are referred to herein as “Bank Fees and

Expenses”.

 Expenses associated with production of documents to the SEC, which

production was undertaken at the suggestion, if not requirement, of the

SEC, as an implicit condition to the HCR Value Fund not being

subject to the Freeze Order (as hereinafter defined). These are referred

to herein as the “SEC Production Expenses”. The Acrewood Parties

maintain that such expenses were procured (i) on the good faith

understanding that the ARCO’s cost indemnification was in full force

and effect, and (ii) were relating to activities synonymous with those

that the Receiver would have had to undertake if the Receiver had

been appointed at the time, as it was, in the belief of the Acrewood

Parties, in the best interest of the Receiver Estate to keep HCR Value

Fund outside the Freeze Order.

 Expenses associated with the management of the HCR Value Fund’s

activities since the Complaint was filed. These are referred to herein

as the “Management Expenses” and include expenses associated with:

o negotiations with Fox Chase Bank to prevent Fox Chase Bank

from foreclosing on the assets of the HCR Value Fund;

o preparation of Amendment No. 1 to the HCR Value Fund limited

partnership agreement;

o negotiation of issues with the Capio Parties (as defined below) and

documentation of the Settlement Agreement and Termination of

the Operating Agreement, The Joint Investment Agreement and the
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Servicing Agreement with the Capio Parties (the “Settlement

Agreement”); and

o expenses associated with enforcement of the terms of the ARCO.

I. Factual Background

A. Background of the Transaction

1. HCR Value Fund, L.P. (“HCR Value Fund”) is an investment vehicle

through which investors therein held indirect interests in patient healthcare accounts receivables

owned or originated by hospitals and other healthcare providers or providers of health related

transportation services. The receivables were acquired by CP Medical, LLC (“CP Medical”), an

entity from which the HCR Value Fund is entitled to distributions as an economic interest owner

but in which it is not an equity-holding member, the sole equity-holding member being Capio

Acquisitions VII, LLC (“Capio VII”). Capio VII is managed by Capio Asset Holdings, LLC

(together with Capio VII and CP Medical, the “Capio Parties”).

2. HCR Value Fund is one of the Relief Defendants in this action, which was

brought by the Securities and Exchange Commission (the “SEC Action”). However, the HCR

Value Fund was not subject to the Court’s July 30, 2015 Order Appointing Receiver. (Docket

No. 16).

3. There are currently two series of limited partnership interests within HCR

Value Fund: Series A and Series B. HCR Value Fund GP, LLC was the general partner of HCR

Value Fund and was owned and operated by ClearPath Wealth Management, LLC (“ClearPath”)

and/or Patrick Churchville (“Churchville” and together with ClearPath, the “Churchville

Parties”).

4. Acrewood 2013, L.P. owns 51.667% of the outstanding partnership

interests in Series A of the HCR Value Fund (“Series A”). Acrewood 2013, L.P. and Acrewood
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2014, L.P. (together the “Acrewood Investors”) collectively own 98.75% of the outstanding

partnership interests in Series B of the HCR Value Fund (“Series B”).

5. Each of the Acrewood Investors is a limited partnership through which

clients of Acrewood Holdings, LLC (“Acrewood Holdings”) own their indirect interests of the

investments made by HCR Value Fund. Acrewood Investment Management, LP (“Acrewood

Management”) is the general partner of each of the Acrewood Investors. Acrewood Holdings,

Acrewood Management and the Acrewood Investors are collectively referred to herein as the

“Acrewood Parties”.

6. HCR Value Fund GP, LLC owns the remaining 1.25% of the outstanding

partnership interests in Series B. To Acrewood Holdings’ knowledge, HCR Value Fund GP,

LLC owns 6.67% of the outstanding partnership interests in Series A.

7. The Acrewood Investors committed $19,750,000 to Series B; HCR Value

Fund GP, LLC committed $250,000 to Series B.

8. By virtue of its partnership interests, HCR Value Fund GP, LLC is entitled

to receive distributions and is also entitled to a carried interest equal to 20% of the net profits

earned on all invested capital for Series A and 20% of the net profits earned on all invested

capital for Series B. Series A and Series B are not netted.

9. Series A is close to winding up its affairs. It has already returned all

capital to its investors so distributions made by Series A are made 20% to HCR Value Fund GP

and 80% to the Series A limited partners (including HCR Value Fund GP, LLC) in accordance

with the proportion to how their capital was invested in Series A.

10. Prior to the Settlement Agreement, Series B had not yet returned all

capital so distributions by Series B were to be made to the Series B limited partners first in
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accordance with how their capital was invested in Series B, and then, once all invested capital

had been returned, 20% to HCR Value Fund GP and 80% to the Series B limited partners

(including HCR Value Fund GP, LLC) in accordance with the proportion to how their capital

was invested in Series B.

11. The HCR Value Fund is governed by a limited partnership agreement

dated August 7, 2012. The following provisions from the HCR Value Fund limited partnership

agreement are particularly relevant to these matters (emphasis in original):

Section 11.1. Exculpation

Section 11.1.1 General.

No Covered person shall be liable to the Partnership or any Partner
for any loss suffered by the Partnership or any Partner which arises
out of any investment or any other action or omission of such
Covered Person if (a) such Covered Person acted in good faith and
reasonably believes that such course of conduct was in or not
opposed to, the best interest of the Partnership and 9b) such
conduct did not constitute gross negligence, willful malfeasance or
fraud. For purposes of this Article 11, “Covered Person” shall
mean the General Partner (including without limitation the General
Partner acting as Tax Matters Partner or as liquidator), the
Management Company, the members of the General Partner and
the Management Company, each officer, director, manager and
member or partner of the members of the General Partner or the
Management Company, and each partner, member, stockholder,
officer, director, manager, employee, agent or Affiliate of any of
the foregoing.

Section 11.2 Indemnification.

The General Partner (including without limitation the General
Partner acting as Tax Matters Partner or as liquidator), the
Management Company, the members of the General Partner and
the Management Company, each officer, director, manager and
member or partner of the members of the General Partner or the
Management Company, and each partner, member, stockholder,
officer, director, manager, employee, agent or Affiliate of any of
the foregoing (each an “Indemnitee”) shall be indemnified,
subject to the other provisions of this Agreement, by the
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Partnership (only out of Partnership assets, including the proceeds
of liability insurance) against any claim, demand, controversy,
dispute, cost, loss, damage, expense (including attorney’s fees),
judgment and/or liability incurred by or imposed upon the
Indemnitee in connection with any action, suit or proceeding
(including before any administrative or legislative body or
agency), to which the Indemnitee may be made a party or
otherwise involved or with which the Indemnitee shall be
threatened, by reason of the Indemnitee’s being at the time the
cause of action arose or thereafter, the General Partner, the Tax
Matters Partner, the Managements Company, a director, officer,
manager, member, partner, stockholder, equity-holder, employee,
consultant or other agent of the General partner or Management
Company, a liquidating trustee (if any) or a director, officer,
manager, member, partner, stockholder, equity-holder, employee,
consultant or other agent of any other organization in which the
Partnership owns or has an interest or of which the Partnership is
or was a creditor, which other organization, the Indemnitee serves
or has served as director, officer, manager, member, partners,
employee, consultant or other agent at the request of the
Partnership (whether or not the Indemnitee continues to serve in
such capacity at the time such action, suit or proceeding is brought
or threatened).

Section 11.2.6.2 Rights to Indemnification from Other Sources

The rights to indemnification and advancement of expenses
conferred in this 11.2 shall not be exclusive of any other right
which any Indemnitee may have or hereafter acquire under any
law, statute, rule, regulation, charter document, by-law, contract or
agreement.

12. Pepper Hamilton LLP (“Pepper”) is counsel to the Acrewood Entities in

connection with their investment activities and in connection with matters relating to the SEC

Action.

13. Dechert LLP (“Dechert”) is counsel to the Acrewood Entities in

connection with potential litigation that, but for the Settlement Agreement, Acrewood Holdings

was contemplating against the Capio Parties.

14. Adler Pollock & Sheehan, P.C. (“AP&S”) is local counsel to the

Acrewood Entities.
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15. Jamie Barrett (“Mr. Barrett”) is a principal of Acrewood Holdings, LLC,

and the primary contact person at Acrewood Holdings for Pepper, Dechert and AP&S.

B. Pre-ARCO and ARCO Expenses

16. On or about March 17, 2015, Mr. Barrett contacted Pepper because he had

received a call from Cindy Baran, Esq. of the SEC’s Boston office, inquiring about the

Acrewood Parties’ knowledge of the activities of the Churchville Parties, and Mr. Barrett wanted

to understand the Acrewood Parties’ duties and/or interests in responding to the SEC’s request

for information.

17. On March 18, 2015, Mr. Barrett, Pepper and Ms. Baran had a conference

call, prompting Mr. Barrett to then seek advice from Pepper as to what an SEC investigation

against Churchville Parties would mean and what would be the potential impact on HCR Value

Fund of the investigation or any action that might come out of it. Mr. Barrett explained the

investment structure of the HCR Value Fund and the potential adverse impact of the SEC

investigation for Acrewood Investors in light of their ownership of substantially all of the limited

partnership interests in Series B. Mr. Barrett sought advice from Pepper as to the impact of

various potential outcomes arising out of the SEC investigation both for the Acrewood Investors

and the Acrewood Parties generally.

18. On March 20, 2015, Mr. Barrett informed Pepper that their strategy would

be to obtain control of Series B directly from the Churchville Parties and allow Series A to

runoff since it was almost done and other limited partners were involved. Mr. Barrett asked

Pepper to review the HCR Value Fund documents to devise a strategy to accomplish those

objectives.

19. In late March and the first half of April, Pepper reviewed the HCR Value

Fund limited partnership agreement and other documents related to HCR Value Fund provided
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by Mr. Barrett and discussed its views as to strategies for accomplishing control of Series B with

Mr. Barrett.

20. The Complaint in the SEC Action was filed May 7, 2015. No advance

notice of the filing of the Complaint was provided to the Acrewood Parties. Mr. Barrett was

informed of the Complaint by Fox Chase Bank on May 12, 2015, and Mr. Barrett provided a

copy of the document to Pepper on the same day.

21. From May 12 through May 17, 2105, there were many conversations

among various of Mr. Barrett, Churchville, Pepper, Fox Chase Bank, counsel to the Churchville

Parties, the Capio Parties and counsel to the Capio Parties, about the Complaint, the situation

with Fox Chase Bank, and how to ensure there was no default on capital contribution obligations

of the HCR Value Fund to CP Medical (which would result in substantial penalties to the HCR

Value Fund and therefore to the Receiver Estate) and keep the investment activity continuing at

HCR Value Fund.

22. As a result of the activities enumerated in paragraphs 21 above and 27

below, Pepper delivered a first draft of the Agreement Regarding Continuing Operations of HCR

Value Fund (the “ARCO”) to the Churchville Parties on May 18, 2015. Counsel for the

Churchville Parties provided comments to the ARCO on May 19, revised versions were

exchanged and after another round of comments, the ARCO was signed on May 21. A copy of

the ARCO is attached as Appendix A.

23. There are three sections of the ARCO which are particularly relevant to

these matters:

1.1. Co-Management of HCRVF-Series B. ClearPath will not
undertake any management decision with respect to HCRVF-
Series B pursuant to the Management Agreement including issuing
capital calls, making cash or in-kind distributions, approving tax
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returns and making tax elections, creating new series, or other
decisions relating to the management of HCRVF-Series B, without
the prior approval of Acrewood Holdings. In the event that the
ability of ClearPath (or another entity controlled by Churchville) to
act as Management Company as contemplated by Section 4.3 of
the HCRVF LPA is prevented by any court order entered in the
SEC Action, upon written notice to Churchville and ClearPath by
Acrewood Holdings, (a) Churchville and ClearPath agree that
Acrewood Holdings shall be authorized to exercise all
management discretion afforded by Section 4.3 of the HCRVF
LPA; and (b) upon the written request from Acrewood Holdings,
ClearPath shall provide (i) the 90 days’ notice of termination of the
Management Agreement provided for under Section 6 of the
Management Agreement, or (ii) notice of dissolution of HCRVF-
Series B pursuant to Section 8.3 of the HCRVF LPA, provided that
any such dissolution shall be conditioned upon entry into such
agreements as will provide Churchville or an affiliate of HCRVF-
GP with the same economic rights with respect to the portfolio
owned by HCRVF-Series B as exist as of the date hereof.

…

2.1 Cost Reimbursement. Churchville and ClearPath hereby agree
to indemnify the Acrewood LPs, CP Investor and Acrewood
Holdings for any reasonable out-of-pocket costs incurred by them
in connection with the SEC Action, this Agreement and any
actions reasonably undertaken in connection therewith. Any such
expenses may be offset against the Management Fee or other
payments or distributions due to ClearPath or HCRVF-GP in
respect of HCRVF-Series B or the CP Medical business.

2.2. Indemnification. Churchville and ClearPath agree that (i)
they will not be entitled to indemnification from HCRVF under
Section 11.2.1 of the HCRVF LPA in respect of any claims,
demand controversy, dispute, cost, loss, damage, expense
(including attorneys’ fees), judgment, and/or liability relating to
the SEC Action and (ii) in no event shall HCRVF provide any
advancements of expenses to Churchville or ClearPath pursuant to
Section 11.2.4 of the HCRVF LPA.

24. The Pepper legal fees in connection with the above matters from March

17, through May 11, 2015 were $4,443.75 and from May 12 through May 21 were $10,008.53

for a total for this period of $14,452.28. The Acrewood Parties procured no other legal services
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prior to May 21, 2015 in connection with these matters, other than those discussed in Section B

below.

C. Bank Fees and Expenses

25. On May 12, 2015 Fox Chase Bank, lender under a credit line to HCR

Value Fund, declared a default, swept the HCR Value Fund’s bank accounts of cash and

accelerated the maturity of the outstanding balance of the loan, making a capital call for

$1,063,253.57 from the investors in Series B. Acrewood Investors did not fund their share of the

capital call and, to their belief, neither did HCR Value Fund GP, LLC. Rather, the bank was

ultimately repaid in August 2015 by the bank’s sweep of cash distributed to HCR Value Fund

Series B by CP Medical.

26. On May 12, 2015 Fox Chase Bank took all cash from the Series A and

Series B accounts at Fox Chase Bank. After receiving communications from Mr. Barrett as to

the inappropriateness of any withdrawal from Series A’s account (as Series A was not a

borrower under the line of credit), Fox Chase restored the amounts withdrawn from Series A.

Ultimately when Fox Chase was repaid in August when they swept cash received into the Series

B account from CP Medical, they also assessed a $20,000 fee for attorney fees incurred by the

bank which they also withdrew from the Series B account.

27. From May 12 through May 27, 2105, there were many conversations

among various of Mr. Barrett, Churchville, Pepper, counsel to the Churchville Parties, Fox Chase

Bank and its counsel (White & Williams), about how to manage the Fox Chase situation and

keep the line of credit available. Fox Chase had no interest in doing so and maintained that the

filing of the Complaint triggered a default which entitled them to terminate the line of credit and

sweep the HCR Value Fund bank accounts, accelerate the outstanding balance and require

immediate repayment of the amounts outstanding under the line of credit, and ultimately
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withdrew amounts from the accounts to cover their fees and expenses associated with the default

and any collection activity.

28. Mr. Barrett informed Pepper that, on May 26, 2015, Mr. Barrett had a

conversation with the Chief Lending Officer of Fox Chase Bank which was followed on May 27,

2015, by a letter from counsel to Fox Chase Bank providing notice of default by Acrewood

Investors because it had not met the capital call, allowing for 10 days to cure the default.

Acrewood again did not fund the capital call as it did not believe, on advice of Pepper, that the

bank had properly called a default and it also expected that payments to HCR Value Fund from

CP Medical in the next month or two would be sufficient to repay the bank. Mr. Barrett had

numerous conversations with Fox Chase Bank to request deferral of any action by the bank,

indicating that, within a small amount of time (at the time it was estimated it could be as soon as

within 30 days), the distributions from CP Medical to HCR Value Fund (which were then

anticipated to be made mid-June) would be sufficient to repay the bank.

29. On June 8, 2015, because the Freeze Order did not freeze the assets of

HCR Value Fund, Pepper responded on behalf of the Acrewood Parties to the May 27 default

letter from Fox Chase Bank summarizing that the SEC’s filing of the complaint was not a proper

basis for declaring a default, that the HCR Value Fund’s assets were not affected by the

complaint as evidenced by the Freeze Order. Despite that, Fox Chase Bank continued to take a

different position.

30. To the best knowledge and belief of the Acrewood Parties, no Churchville

Parties were involved in any substantive part of the dialogue with Fox Chase Bank that resulted

in them not seizing the collateral. It is the Acrewood Parties’ belief that seizing the collateral

could have devastated the value of the HCR Value Fund as its rights to distributions from CP
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Medical could have been sold in a fire sale or otherwise liquidated in order to repay the bank’s

loan, and that it was solely the result of the Acrewood Parties’ effort, guided by advice of

counsel, that Fox Chase Bank did not execute on the collateral.

31. The Fox Chase Bank fee of $20,000 has been paid out of HCR Value

Fund assets. 79% of the fee (or $15,800) reduced the distributions to the Acrewood Investors,

and 21% of the fee (or $4,200) reduced the distributions to HCR Value Fund GP, LLC.

32. The Pepper legal fees associated with the foregoing Fox Chase Bank

matters were $3,128.40. The Acrewood Parties procured no other legal services in connection

therewith.

D. SEC Production Expenses

33. On May 19, 2015, the SEC filed its Motion for injunction and freezing of

assets of the Churchville Parties. On June 2, 2015, the Court entered an order granting the SEC’s

request for injunction and freezing of assets.

34. Counsel to Churchville Parties emailed Pepper relaying a summary of a

discussion he held on May 27 with Mr. Jones of the SEC in which they inquired if Mr. Jones

would take a call from counsel for the Acrewood Parties. Counsel to the Churchville Parties

reported to Mr. Barrett that, at that point in time, the SEC was insisting on freezing the assets of

HCR Value Fund, and that a “freeze order will essentially tie up monies Capio owes to HCR

Value Fund for prior purchases.” Counsel to the Churchville Parties asked that Mr. Barrett

provide the Series B bank statements and confirm that the only investor monies that had flowed

through the Series B bank account at Fox Chase Bank had been the Acrewood Parties’ monies

(and monies of prior limited partners in Series B whose interests the Acrewood Parties had

acquired on March 2, 2015) and that there was no commingling of monies in the Series B

account. Mr. Barrett reviewed the statements in the possession of the Acrewood Parties and
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provided that confirmation to the best of his knowledge to counsel to the Churchville Parties late

on May 27.

35. On May 28, 2015, Pepper had a call with Mr. Jones of the SEC. In that

call, Pepper assisted the SEC’s understanding of the ramifications to HCR Value Fund, and

therefore the Acrewood Parties and the Receiver Estate, of subjecting the HCR Value Fund to an

asset freeze; specifically that subjecting it to a freeze would verify the bank’s default position,

inhibit HCR Value Fund’s ability to perform its obligations to CP Medical and therefore generate

a substantial negative impact on the value of HCR Value Fund to its investors, particularly with

respect to Series B which was 98.75% owned by Acrewood Investors. At the end of the call, Mr.

Jones indicated to Pepper that he expected to avoid circumstances at the hearing to be held later

that day (May 28) that would stem from the Fox Chase default being effective and invited Pepper

and the Acrewood Parties to confirm all of their statements in a submission to the SEC.

36. Later on May 28, 2015, counsel to the Churchville Parties reported to Mr.

Barrett and Pepper that there had been a call between Mr. Jones and counsel to the Churchville

Parties, and that Churchville’s economic interest and any fees due him from HCR Value Fund

would be frozen, but the HCR Value Fund itself would not, and that Mr. Jones had said that he

would still need to review fund documents to be sent by Pepper and that he reserved the right to

seek relief with respect to HCR Value Fund. Counsel for the Churchville Parties also inquired of

Pepper and Mr. Barrett in the same email whether anyone had heard from Capio and, if not,

whether Acrewood Parties thought the relationship was terminated.

37. Pepper began work on the submission to the SEC on May 29, 2015. It

was prepared by Pepper and Mr. Barrett and encompassed making a hard copy of 49 documents

relating to the HCR Value Fund available to the SEC as well as an electronic data room of those

Case 1:15-cv-00191-S-LDA   Document 43-1   Filed 11/12/15   Page 14 of 28 PageID #: 1313



15

documents. The documents demonstrated the current contractual affairs of the HCR Value Fund,

as well as the history of the Acrewood Parties involvement therewith. The documents included

the ARCO. The total submission was 497 pages of documents and was accompanied by a 16

page, single spaced, summary of Acrewood Parties’ involvement with Series A and Series B, all

of which supported the statements made to the SEC on the basis of which, presumably, the SEC

did not include the HCR Value Fund in the entities that were the subject of the freeze order. At

Mr. Barratt’s request, the Receiver was given access to the same electronic data room on August

20, 2015.

38. On June 2, 2015, the Court issued its order freezing assets (the “Freeze

Order”) and specifically did not include HCR Value Fund in the funds and assets that were

subject to the Freeze Order. Neither Pepper nor the Acrewood Parties were provided a copy of

the draft Freeze Order submitted to the Court by the SEC.

39. The Pepper legal fees associated with the SEC Submission were

$25,479.91. The Acrewood Parties procured no other legal services in connection with the SEC

submission.

E. Management Expenses

40. At or about the same time as the ARCO was signed, Mr. Barrett sought

confirmation from counsel to the Churchville Parties that no formal capital call had been issued

from Capio Parties as of that date and that there was no unmet capital call.

41. On June 11, 2015, one of the Capio Parties emailed Mr. Barrett that it

intended to make no distributions to HCR Value Fund because of wording in the Freeze Order

which they interpreted as telling them not to do so. This resulted in a series of conversations and

letters over the next month among Pepper, Mr. Barrett, counsel to the Capio Parties and counsel

to the Churchville Parties, regarding the position of the Capio Parties. As a result of these
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discussions and correspondences, it became apparent that the only means to resolve the Capio

interpretation of the Freeze Order was to obtain a clarifying order. The proposed clarifying order

was provided to Pepper and the Acrewood Parties prior to being submitted to the Court and

Pepper commented thereon. It was issued by the Court on July 30 (the “July 30 Order”).

42. In this same June and early July 2015 time period, Pepper and counsel to

the Churchville Parties engaged in various communications relating to the ARCO’s provisions

allowing an affiliate of the Acrewood Investors to step in as manager of the HCR Value Fund

and as its general partner because Churchville was unable to act for HCR Value Fund GP, LLC.

The Churchville Parties agreed the June 2 Order blocked their management authority and that the

Acrewood Parties were entitled to become the manager of Series B by reason of the original,

self-executing terms of the ARCO without any action on the part of any Churchville Party.

However, with respect to the general partner substitution, the Churchville Parties allowed that

the Freeze Order prevented them from signing any agreement which would allow an affiliate of

the Acrewood Parties to become general partner of Series B. The Acrewood Parties provided

notice that they were assuming the manager role on July 6, 2015. The authorization to substitute

the general partner came in the July 30 Order.

43. The July 30 Order provided that “HCR Value Series B may continue to

operate, pursuant to the terms of the “Agreement Regarding Continuing HCRVF

Operations….” (emphasis added), and that the [Acrewood Parties] could replace HCR Value

Fund GP, LLC as general partner with an entity controlled by the Acrewood Parties, and that the

interest of HCR Value Fund GP, LLC could be converted to a special limited partner interest

provided (a) no financial interest of the Defendants is dissipated or diminished; (b) monies that

go to the Defendants from the HCR Value Fund are escrowed and frozen, and (c) Churchville
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plays no investment advisory role in the on-going operations of HCR Value. The only

substantive comments added to this by Pepper was to allow for the July 30 Order to also cover

the substitution of the general partner and conversion of the interest of HCR Value Fund GP,

LLC to a special limited partner interest. The initial draft provided by the SEC and the final July

30 Order provided that the operations would continue as provided in the ARCO. Acrewood

Parties and Pepper understood the “no dissipation or diminishment” condition to apply to what

was to happen thereafter, i.e. under their watch, that it was prospective in nature, and that it was

meant to require the Acrewood Parties to preserve and protect the assets of HCR Value Fund,

and that it was not intended to change one of the terms of the ARCO retroactively.

44. The Pepper legal fees in connection with the matters described in

paragraphs 40 through 43 from May 22 through July 31, 2015 were $23,172.29.

45. During August, September and October 2015, the Acrewood Parties

worked with Fox Chase Bank (which still houses the Series A and Series B bank accounts) to

facilitate flow of funds through those accounts including verifying receipts into the Series A and

Series B accounts from CP Medical, evaluated the monthly reports regarding the performance of

the assets owned by CP Medical that were provided by the Capio Parties, interacted with the

Capio Parties regarding CP Medical and negotiated the Settlement Agreement with the Capio

Parties, analyzed the receivables pools and the potential benefits of sales of all or some thereof at

various price points, prepared summary and detailed spreadsheets regarding the distributions that

could be made by HCR Value Fund in various scenarios, coordinated legal counsel’s activities

for the benefit of HCR Value Fund, and dealt with the accountants for the HCR Value Fund in

connection with its delinquent tax returns. Pepper assisted the Acrewood Parties in these

endeavors by (i) advising regarding the relationship between HCR Value Fund and Fox Chase
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Bank, (ii) preparing the proposed Amendment No. 1 in a manner consistent with the ARCO, (iii)

reviewing and commenting on the proposed Settlement Agreement with Capio, (iv) addressing

considerations regarding the failure of HCR Value Fund to file its tax returns in a timely manner,

(v) responding to the Receiver’s inquiries regarding HCR Value Fund documentation, (vi)

reviewing and commenting on the Receiver’s Request for Instructions Regarding Amendment

No. 1, (vii) preparing the Acrewood Parties’ Statement Regarding the Receiver’s Request for

Instructions, (viii) advising regarding several summary analyses prepared by the Acrewood

Parties of the distributions that would be made by HCR Value Fund in various scenarios, and

(viii) preparing for and attending the hearing before the Court on October 29.

46. The Pepper legal fees and costs incurred in connection with these matters

from August 1 through October 31, 2015 were $44,667.19.

47. The Acrewood Parties engaged Dechert on June 30, 2015 to analyze and

prepare a litigation strategy against Capio in case it became necessary to proceed along those

lines because the Capio Parties were not making any distribution payments to HCR Value Fund

and were claiming that the HCR Value Fund was in breach of its obligations to CP Medical.

Ultimately, following the July 30 Order, CP Medical began making distributions but the

distributions were reduced because Capio applied the penalty rates applicable in the event of a

default by the HCR Value Fund of its obligations to CP Medical. Between July and October

2015, the Acrewood Parties and Dechert drafted and negotiated the Settlement Agreement for the

benefit of HCR Value Fund (both Series A and Series B) and the Receiver Estate. The Dechert

legal fees through the end of October were $28,850.55.

48. In November, the activities of the Acrewood Parties and their counsel

have been limited to completion of the steps necessary for the execution of Amendment No. 1
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and the Settlement Agreement and the preparation of this Memorandum and accompanying

documents.

49. Acrewood Parties anticipate that the activities of the HCR Value Fund

between November 12 and the winding up of Series B could involve an additional $15,000 in

legal fees and has suggested to the Receiver that HCR Value Fund reserve $20,000 for each

series of the HCR Value Fund for items such as final tax returns and distribution of Schedules K-

1, payment of fees and taxes related to its status as a Delaware registered entity and other

organizational expenses.

II. Arguments

A. The ARCO Is an Enforceable Contract

50. The ARCO is an enforceable contract as the parties thereto intended to be

bound, the terms of the contract are clear and there was legal consideration. The ARCO is

governed by Delaware law pursuant to Section 4.3 of the ARCO. Under Delaware law, “there

are three elements for a valid, enforceable contract: (1) the parties intended that the contract

would bind them, (2) the terms of the contract are sufficiently definite, and (3) the parties

exchange legal consideration.” Bryant v. Way, Civ. No. 11C-01-164 RRC, 2011 Del. Super.

LEXIS 228, *9 (Del. Super. Ct. May 25, 2011); Pulieri v. Boardwalk Props., LLC, Civ. No.

9886-CB, 2015 Del. Ch. LEXIS 37, *14 (Del. Ch. Feb. 18, 2015); PharmAthene, Inc. v. SIGA

Techs., Inc., Civ. No. 2627-VCP, 2011 Del. Ch. LEXIS 136, *44 (Del. Ch. Sept. 22, 2011).

51. There was no limitation on the ability of the Churchville Parties to

contract at the time they entered into the ARCO. At that time, the Complaint had been filed and

the Motion for Preliminary Injunction and Freezing of Assets had been filed. The SEC had not

yet proven its case on the merits. The was significant dispute between the Churchville Parties
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and the SEC as to whether the SEC could prove its the HCR Value Fund was sufficiently tainted

as to warrant subjecting it to an injunction.

52. The existence of the SEC investigation, its enforcement action, and the

appointment of a receiver does not alter the status of the ARCO as an enforceable contract. See,

e.g., In re FBI Distribution Corp., 330 F.3d 36, 43 (1st Cir. 2003) (noting that, although

enforcement of a pre-petition contract against the debtor-in-possession requires the assumption

of the contract, it remains in effect and enforceable against nondebtor parties).

53. In this case, the Receiver and the Receiver Estate have enjoyed the

benefits of the Acrewood Parties’ performance under the ARCO and the Receiver has not sought

to repudiate the contract in whole or in part. Under those circumstances, the Receiver should be

obliged to perform the obligations of the Churchville Parties under the ARCO, including making

the required indemnification. Although in the bankruptcy context, a trustee cannot assume a

contract by implication, it is not clear that any such requirement exists in a common law

receivership. See 11 U.S.C. § 365. But even if the Court were to determine that a court-approval

requirement exists for receivers as well, good grounds exist for the Receiver to assume the

contract and for the Court to approve that assumption. Because the ARCO is, in effect, a pre-

petition contract that is “beneficial to the estate,” it should be assumed. In re FBI Distribution,

330 F.3d at 42. Indeed, the Court has already passed on the ARCO as an appropriate contract in

its July 30, 2015 Order (Docket No. 17) in which it authorized continued performance under the

ARCO.

54. Under the circumstances, it is clear that the Receiver has assumed the

ARCO with court approval. Where a receiver has assumed a contract, “’it assumes the contract

cum onere,’ and the liabilities incurred in performing the contract will be treated as
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administrative expenses.” Id. at 42 (quoting NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531-32

(1984)). See also, e.g., In re Italian Cook Oil Corp., 190 F.2d 994, 997 (“The trustee, however,

may not blow hot and cold. [...] If he receives the benefits he must adopt the burdens.”). The

claimed expenses should be deemed administrative expenses of the estate and allowed as such.

55. The Freeze Order has been given prospective effect in all respects in the

SEC Action. To void one term of the ARCO on the grounds that it is a contract entered into in

anticipation of the injunction imposed by the Freeze Order would be to give the Freeze Order

retroactive effect to modify the ARCO. It is well established that relief by injunction operates in

the future (Landgraf v. Usi Film Prods., 511 U.S. 244, 273-74 (1994)) and that “relief against

prospective harm is traditionally afforded by way of an injunction, the scope of which is limited

by the scope of the threatened injury.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),

Inc., 528 U.S. 167, 204 (2000)(analyzing standing requirements) (emphasis added).

56. The Acrewood Parties had been discussing the substance of the ARCO

prior to the filing of the Complaint, negotiated an arrangement with the Churchville Parties and

then performed the management functions that should have been undertaken by the Churchville

Parties, which actions were all to the benefit of the HCR Value Fund, i.e. the Churchville Parties

(which is ultimately the Receiver Estate) and the Acrewood Investors. They in good faith relied

upon the bargain struck in the ARCO as a binding agreement.

57. The language in Section 2.1 of the ARCO is very clear as to the intended

indemnity effected through offset. There was nothing hidden or misleading about it. The

agreement had been provided to the SEC in the production of documents delivered on June 23,

well before the SEC prepared its July 14 Motions which resulted in the July 30 Order, and was
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made available to the Receiver on August 20, well before the September 12 objection to the

offset term raised by the Receiver in its markup of Amendment No. 1.

58. The July 30 Order recognized the ARCO as a valid contract when it said

that the parties may proceed pursuant to the ARCO so long as the activities undertaken pursuant

to it, i.e. undertaken by an affiliate of the Acrewood Parties as manager or substitute general

partner, did not dissipate or diminish the value to HCR Value Fund GP, LLC. The Acrewood

Parties proceeded in good faith based on this understanding of the ARCO, the Motion and the

Order.

59. The indemnification set forth in the HCR Value Fund limited partnership

agreement contemplated “agents” of the general partner being indemnified from the Partnership

assets. To limit the indemnification of agents to partnership assets when the agent is the 98.75%

limited partner defeats the purposes of the indemnification. To deal with the fact that in some

circumstances the indemnification provisions would not be suitable, the HCR Value Fund

limited partnership agreement contemplated the ability of the parties to negotiate additional

indemnification. The ARCO contained such additional indemnification and is thus not

inconsistent with the original bargain between HCR Value Fund GP, LLC and the Acrewood

Investors.

60. The ARCO represented a negotiated agreement with mutual covenants

that were bargained for – the Acrewood Parties could step in and take over management of the

investment vehicle if its general partner and manager were prohibited from doing so, and

notwithstanding that management would now have to be undertaken by the Acrewood Parties,

the management fee would continue to be paid but the general partner or manager would have to

indemnify Acrewood Parties for their costs. To deny the costs would remove one element of the
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bargain now deemed distasteful yet keep all of the elements that are beneficial to only one party

to the agreement.

61. It was not until September 12, 2015 when the Receiver delivered its

comments on Amendment No. 1 to the HCR Value Fund limited partnership agreement that the

indemnification in Section 2.1 of the ARCO was even questioned. Yet the ARCO had existed

since May 21, been known to the SEC since June 23, and the data room which contained it was

made available to the Receiver on August 20. Up until September 12, there was no question

raised as to the fact that there was a binding agreement between the Churchville Parties and the

Acrewood Parties, i.e. the ARCO, which provided very clearly that the Acrewood Parties would

be indemnified for any out-of-pocket expenses incurred by them by reason of the SEC Action

and that such indemnity could be effected by offset against distributions and payments to the

Churchville Parties. As a result, the Acrewood Parties engaged attorneys and incurred expenses

with the assumption that the expenses would be paid for from proceeds due to the Receiver

Estate.

B. The Equities Require that Acrewood Investors’ Return on Investment
Not be Diminished by Costs that should have been incurred by the
Churchville Parties

62. The tasks that have been performed by Acrewood Holdings since early

May 2015 have either been tasks that would normally fall squarely within the role of fund

manager or that have become necessary solely by reason of the SEC Action. Imposing costs

associated with such actions on a party not otherwise involved in the SEC Action is inequitable

and either is or should be against public policy as it is inconsistent with the role of the SEC in

protecting investors.

63. To require the Acrewood Investors to bear the costs associated with the

SEC Action while also paying a management fee to ClearPath is tantamount to taking a portion
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of the Acrewood Parties’ return and applying it for the benefit of investors in other funds in

which none of the Acrewood Parties were involved.

64. Nothing has shown that the HCR Value Fund is tainted in any way with

ill-gotten gains from Churchville’s actions. The Acrewood Parties had nothing to do with

MultiStrategy Fund I, II or III other than that they purchased interests in HCR Value Fund from

some of the investors in those funds.

65. The Acrewood Parties are not the equivalent of creditors of the Receiver

Estate. They have, if anything, undertaken a role with respect to HCR Value Fund which is the

equivalent of the Receiver’s role with respect to the MultiStrategy Funds.

66. If the Acrewood Parties had not done the job that they did with respect to

the HCR Value Fund over the past five months, the Receiver would have had to (i) take the time

to get up to speed and understand all of the HCR Value Fund agreements, (ii) interact with Fox

Chase Bank to attempt to prevent their foreclosure on the assets of the HCR Value Fund, (iii)

manage the relationship with the Capio Parties (with whom they were unfamiliar) and get them

to make the required distributions, (iv) approach the Capio Parties with regards to a settlement

and negotiate its terms, (v) hire an investment adviser to advise it about the proper valuation for a

disposition of the investment, (vi) obtain the consent of the Acrewood Parties to such disposition

(else risk claims of breach of fiduciary duty), and (vii) wind up the HCR Value Fund. All that

assumes that Fox Chase Bank would not have executed on the collateral and made such steps

moot; had Fox Chase Bank executed on the collateral, it may have resulted in a significantly

smaller return to the Receiver Estate.

67. When a manager cannot perform investment management functions, the

first thing an investor will normally do is to stop paying the management fee. However, the
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Acrewood Parties were willing to continue the $25,000 per month management fee in the ARCO

because they did not know at that time what was going to happen and if the Churchville Parties

had prevailed in their defense of the Motion that resulted in the Freeze Order, then ClearPath

would have still been able to manage the HCR Value Fund. And if it could not manage it, and if

the Acrewood Parties had to take over that management, then the Acrewood Parties were not

looking for a windfall by not having to pay the management fee. They certainly did not know at

the time that they negotiated the ARCO what any of the legal fees would look like over the next

several months. So instead, they inserted an offset through the indemnity in Section 2.1 of the

ARCO. The Acrewood Parties always expected their return on investment to be net of

management fees, and that it would be net of only the management fees. If the indemnified costs

were very low, then net management fees would still benefit ClearPath; and if the costs were

higher than the $25,000 per month management fees, the Acrewood Parties were protected. In

short, the Acrewood Parties were not willing to both assume that cost and pay the management

fees. They were only willing to reduce their returns by the $25,000 per month that was their

original bargained for condition on the basis of which they made a $19,750,000 commitment to

the HCR Value Fund. Requiring the Acrewood Parties to bear the expenses associated with their

management work, which, the Acrewood Parties submit, has had a great result for the Receiver

Estate and achieved that result much sooner than it otherwise would have, would be inequitable

because it would force the Acrewood Parties to pay management fees and bear all the costs of

performing the work that the manager should have been doing.

68. Though the Acrewood Parties do not act with respect to Series A, for all of

the same reasons outlined above, the Acrewood Parties also believe that none of the Series A
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investors should be required to bear any of the costs associated with the matters addressed

herein, which also benefit Series A.

III. Conclusion

For the foregoing reasons, the Acrewood Parties respectfully requests that their motion be

granted, and that (i) the indemnification in Section 2.1 of the ARCO be recognized as an

enforceable contract provision, (ii) the offset of all of the foregoing legal fees, costs and

expenses, the aggregate of which through October 31, 2015 is $143,555.62, be allowed as an

offset against amounts distributable or payable to the Churchville Parties by HCR Value Fund,

(iii) the Receiver either pay such amounts directly or reimburse the Acrewood Parties for any

portion of such amounts as have been previously paid or borne by Acrewood Parties, (iv) the

$20,000 Fox Chase Bank fee be restored to the HCR Value Fund by the Churchville Parties out

of the Receiver Estate, (v) any future legal fees, costs, and other expenses which would be

indemnified under Section 2.1 of the ARCO be allowed as an offset against amounts payable or

paid to the Churchville Parties, and (vi) the Court grant such other and further relief as may be

necessary or proper, as justice may require.
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Dated: Providence, Rhode Island
November 12, 2015

Acrewood Holdings, LLC, Acrewood Investment
Management, L.P., Acrewood 2013, L.P., and
Acrewood 2014, L.P.,
By their Attorneys,

/s/ Jeffrey K. Techentin
Jeffrey K. Techentin [No. 6651]
jtechentin@apslaw.com
ADLER POLLOCK & SHEEHAN P.C.
One Citizens Plaza, 8th Floor
Providence, Rhode Island 02903
(401) 274-7200
Fax: (401) 751-0604/ 351-4607

Of counsel:
Julia D. Corelli (pro hac vice)
PA Bar No. 42449
corellij@pepperlaw.com
Jay A. Dubow (pro hac vice)
PA Bar. No. 41741
dubowj@pepperlaw.com
Christina O. Hud (pro hac vice)
PA Bar No. 311168
hudc@pepperlaw.com
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth & Arch Streets
Philadelphia, PA 19103-2799
215.981.4000
215.981.4750 (fax)
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CERTIFICATE OF SERVICE

I, Jeffrey K. Techentin, hereby certify that I filed the within Memorandum of Law in

Support of Motion by Acrewood Parties For Allowance for Payment of Legal Fees, Costs And

Expenses on the 12th day of November, 2015, and that notice will be sent electronically to all

counsel who are registered participants identified on the Mailing Information for Case No. 15-

cv-00191-S-LDA.

/s/ Jeffrey K. Techentin
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EXHIBIT A

AGREEMENT REGARDING CONTINUING HCRVF OPERATIONS
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