
1 

UNITED STATE DISTRICT COURT 

FOR THE DISTRICT OF RHODE ISLAND 

STEPHEN DEL SESTO, AS RECEIVER AND : 

ADMINISTRATOR OF THE ST. JOSEPH   : 

HEALTH SERVICES OF RHODE ISLAND : 

RETIREMENT PLAN, et al  : 

: 

Plaintiffs, : 

v. : C. A. No.18-cv-00328-WES-LDA 

: 

: 

PROSPECT CHARTERCARE, LLC, et al.   : 

: 

Defendants.  : 

DEFENDANT THE ANGELL PENSION GROUP, INC.’S REQUEST FOR  
JUDICIAL NOTICE PURSUANT TO FEDERAL RULE OF EVIDENCE 201

I. REQUEST FOR JUDICIAL NOTICE

Defendant The Angell Pension Group, Inc. (“Angell”) hereby requests, pursuant to Fed. R. 

Evid. 201, that the Court take judicial notice of the following documents appended to Angell’s 

memorandum of law in support of its motion to dismiss: 

• Exhibit A – An exemplar of the St. Joseph Health Services of Rhode Island retirement 
plan benefit statement; and 

• Exhibit B – An exemplar of the St. Joseph Health Services of Rhode Island Retirement 
Plan Participant Election and Certification Form. 

II. RELEVANCE OF MATERIALS 

The Complaint1 alleges that Angell defrauded Plan participants through intentional 

misrepresentations and omissions, participated in a so-called fraudulent scheme with other 

defendants, and “participated in a conspiracy to injure the Plaintiffs.”  (Compl. Counts VII-IX, 

1 Unless otherwise defined, capitalized terms used herein have the meanings ascribed to 
them in the contemporaneously filed Memorandum of Law in Support of Angell Pension Group, 
Inc.’s Motion to Dismiss (“Angell’s Memorandum”). 
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¶¶ 471-482.)  As explained in Angell’s Memorandum, the factual allegations that purport to 

support these fraud-related claims fail to meet the heightened pleading standards of Fed. R. Civ. 

P. 9(b). (Angell’s Mem., pp. 21-25.)  That the Complaint lacks the basic and required “who, 

what, where, and when” is particularly striking given that the Complaint contains 527 paragraphs 

spanning 133 pages and was drafted with the aid of more than 800,000 pages of documents.2

The rational conclusion that must be drawn from the Complaint’s lack of specificity 

regarding Angell’s alleged misrepresentations is that the Plaintiffs are unable to provide that 

detail that is required by Rule 9(b)—what did Angell say, when did Angell say it and to whom 

was it said.  Given the Plaintiffs’ apparent inability to provide the required specificity about 

Angell’s alleged conduct, and the Plaintiffs’ repetitious references to “Defendants” throughout 

its fraud related claims, Angell has sought to identify those communications that it sent to Plan 

participants that  form the basis of the Plaintiffs’ fraud-related claims.  Plaintiffs’ Complaint 

extensively quotes and describes the exemplar documents, providing only cherry-picked quotes 

and leaving out key passages that undermine their claims of fraud.  Plaintiffs clearly have access 

to and rely on these documents, but do not attach them to the Complaint.  Angell submits that 

judicial notice of two exemplar documents that contain the supposed misrepresentations 

referenced in the Complaint is appropriate and necessary since the authenticity of the documents 

cannot reasonably be questioned.  See Fed R. Evid. 201(b)(2).  

2 See Receiver’s Fourth Interim Report and Request for an Expedited Hearing and 
Shortened Notice Regarding Same, St. Joseph Health Services of Rhode Island, Inc. v. St. Joseph 
Health Services f Rhode Island Retirement Plan, PC-2017-3856, ¶ 14(f). A copy of the 
Receiver’s Fourth Interim Report is attached hereto as Exhibit 1. The Court can consider Del 
Sesto’s report to the Superior Court in considering Angell’s motion to dismiss since it is well 
settled that the Court may consider matters of public record in deciding a Rule 12(b) motion 
without converting the motion into one for summary judgment.  See Greene v. Rhode Island, 398 
F.3d 45, 48-49 (1st Cir. 2005) (collecting cases); see also Boateng v. InterAmerican Univ., Inc., 
210 F.3d 56, 60 (1st Cir. 2000) (“a court ordinarily may treat documents from prior state court 
adjudications as public records.”).   
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The first of these two documents is the statement of benefits regularly provided to Plan 

participants that is attached to Angell’s Memorandum as Exhibit A (the “Benefits Statement”).  

The Benefits Statement is readily identified as the document described in paragraph 281 of the 

Complaint, and contains the following information identified in the Complaint as being 

misrepresentations that form the foundation of the Plaintiffs’ fraud related claims against Angell: 

• A statement that “[y]our pension benefit is an important part of your future retirement 

income,”; and 

• “[t]he plan is entirely paid for by St. Joseph Health Services of RI.  There is no cost to 

you.”  (Compl. ¶ 281.)   

The second document upon which the Plaintiffs apparently base their fraud-related claims 

against Angell is the St. Joseph Health Services of Rhode Island Retirement Plan Participant 

Election and Certification Form attached to Angell’s Memorandum as Exhibit B (the “Election 

Form”).  The Election Form appears to be the document referenced in paragraph 292 of the 

Complaint which alleges that Angell’s misrepresentations included “statements that set forth 

specific projected lifetime benefits” (Compl. ¶ 292) and paragraph 305 of the Complaint which 

alleges that Angell made misrepresentations to Plan participants by describing “payment options 

that included annuity payments for life.” (Compl. ¶ 305.)  The Election Form sets forth the 

benefit alternatives available to SJHSRI retirement Plan participants and contains the option to 

receive a “Life Annuity” which is described in the Election Form as a “pension [that] pays you 

level monthly payments for as long as you live.  Payments stop when you die.” The Election 

Form allows for six other payment options which are described as lasting as long as a participant 

lives, with additional payments to a beneficiary beyond the lifetime of the participant. 
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III. ARGUMENT 

“A district court ‘may properly consider the relevant entirety of a document integral to or 

explicitly relied upon in the complaint, even though not attached to the complaint.’”  Trans-Spec 

Truck Serv. v. Caterpillar Inc., 524 F.3d 315, 321 (1st Cir. 2008) (quoting Shaw v. Digital Equip. 

Corp., 82 F.3d 1194, 1220 (1st Cir. 1996)); see also Avedisian v. Select Portfolio Servicing, Inc., 

No. 16-654S, 2017 U.S. Dist. LEXIS 204278, at *2 n.1 (D.R.I. Aug. 29, 2017) (same), report 

and recommendation adopted, 2017 U.S. Dist. LEXIS 202973 (D.R.I., Dec. 11, 2017) (Smith, 

C.J.).  Since the Benefit Statement and Election Form are the basis of the Plaintiffs’ fraud-related 

claims against Angell, they are so integral to the Complaint that the Plaintiffs’ claims cannot 

rationally be considered without reviewing the documents in their entirety. 

 The First Circuit has expressly held that—when evaluating the sufficiency of a plaintiff’s 

securities fraud claim—the district court “may properly consider the relevant entirety of a 

document integral to or explicitly relied upon in the complaint.”  Shaw, 82 F.3d at 1220 

(emphasis supplied).  “Were the rule otherwise, a plaintiff could maintain a claim of fraud by 

excising an isolated statement from a document and importing it into the complaint, even though 

the surrounding context imparts a plainly non-fraudulent meaning to the allegedly 

wrongful statement.”  Id.; see also Nicosia v. Amazon.com, Inc., 834 F.3d 220, 231 (2d Cir. 

2016) (noting that courts will consider documents “containing obligations upon which the 

plaintiff's complaint stands or falls, but which for some reason -- usually because the document, 

read in its entirety, would undermine the legitimacy of the plaintiff's claim -- was not attached to 

the complaint” (internal quotation omitted)); Rzepiennik v. Archstone-Smith, Inc., 331 F. App'x 

584, 588 (10th Cir. 2009) (noting that a district court may review documents referred to in a 

plaintiff’s complaint because, otherwise, “a plaintiff with a deficient claim could survive a 
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motion to dismiss simply by not attaching a dispositive document upon which the plaintiff 

relied”).  

The plain indication on the Benefits Statement, that it is “not a promise or guarantee of any 

future benefits,” is precisely the type of matter that compels judicial notice of the entirety of an 

allegedly fraudulent communication.  Were the Court not to take notice of the entirety of the 

Benefits Statement, the Plaintiffs could press ahead with their fraud claim on the premise that the 

Benefits Statement contained a promise of future benefits despite the fact that the Benefits 

Statement is expressly “not a promise.” (Benefits Statement, p. 1.) (emphasis added). The fraud-

related claims against Angell are based upon select portions of the Benefits Statement, taken out 

of context, and the claims can survive only if the Court ignores plain language that will doom 

Plaintiffs’ attempts to prove that someone could reasonably rely upon the Benefits Statement as a 

guarantee of payment. 

Similarly, the Plaintiffs characterize the Election Form as a misrepresentation to plan 

participants because it offered a variety of pension payment options that “included annuity 

payments for life.” (Compl. ¶ 305.)  What the Complaint does not state is that Plaintiff Del Sesto 

recommended to the Superior Court, and instructed Angell, to accept and process the very 

Election Forms that he now claims constitute a fraud upon Plan participants.  In the Receiver’s 

Recommendations Regarding (1) Monthly Benefit Payment Modifications; and (2) Release of 

Stay Regarding the Processing of Pending Benefit Elections and Properly Filed Applications for 

Benefits (the “Receiver’s Application Recommendation”)3, dated February 22, 2018, Del Sesto 

indicated that he “does not believe that any further ‘stay’ of the processing of election forms or 

3 A certified copy of the Receiver’s Application Recommendation is attached hereto as 
Exhibit 2.  
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applications (currently pending or new) is necessary.”  (Exhibit 2, p. 8.)  In an ironic reversal 

from his position in this litigation, Del Sesto complained to the Superior Court that Angell 

refused to continue processing benefit elections, despite his own allegations in this litigation that 

the Election Forms constitute a fraudulent misrepresentation.4 Indeed, Del Sesto sought and 

obtained the Superior Court’s ratification and approval of “all of his acts and doings” including 

his acceptance and processing of the Election Forms that he now contends are fraudulent.  

(Exhibit 1, p. 9.)   

The Court should take judicial notice of the Election Form because it lays bare the 

contradiction of the Plaintiff’s fraud related claims against Angell.  There are two potential 

conclusions that can be drawn from Del Sesto’s recommendation and insistence that Angell 

process Plan participants’ Election Forms.  Perhaps Del Sesto is guilty of the same fraud upon 

Plan participants that the Plaintiffs’ claim was perpetrated by Angell.5 The more rational 

conclusion, however, is that the Election Form simply allows Plan participants to select the 

benefit option to which they are entitled without guaranteeing payments of benefits.  Indeed, 

even as Del Sesto recommended to the Superior Court that he be allowed to accept and process 

applications by his co-plaintiffs for lifetime annuities, he informed the Superior Court that he 

was considering whether a severe reduction in those benefits would be necessary.  (Exhibit 2, pp. 

1-3, 8.)  The Election Form cannot reasonably be interpreted as a statement of fact sufficient to 

support the fraud-related claims against Angell.  Because the authenticity of the Election Form 

cannot reasonably be questioned, the Court should take judicial notice of it.  

4 St. Joseph Health Services of Rhode Island, Inc. v. St. Joseph Health Services f Rhode 
Island Retirement Plan, PC-2017-3856, Hr’g Tr. (Jul. 26, 2018), pp. 7-8 attached as Exhibit 3.   

5 If this is indeed the Plaintiffs’ position, it would be impossible for Del Sesto and his co-
plaintiffs to use the same firm to prosecute this action. 
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IV. CONCLUSION 

For the foregoing reasons, Angell requests that the Court take judicial notice of the 

Benefits Statement and Election Form in connection with Angell’s motion to dismiss the claims 

against it. 

THE ANGELL PENSION GROUP, INC. 

By its attorneys, 

/s/ Steven J. Boyajian 
Steven J. Boyajian (#7263) 
Robinson & Cole LLP 
One Financial Plaza, Suite 1430 
Providence, RI 02903 
E-mail: sboyajian@rc.com
Telephone: (401) 709-3300 
Facsimile: (401) 709-3399 

-and- 

/s/ David R. Godofsky
David R. Godofsky (pro hac vice)
/s/ Emily Seymour Costin
Emily Seymour Costin (pro hac vice)
ALSTON & BIRD LLP 
950 F Street, NW 
Washington, DC 20004 
E-mail: David.godofsky@alston.com
E-mail: Emily.costin@alston.com
Telephone: (202) 239-3300 
Facsimile: (202) 239-3333 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 14th day of September, 2018, I have caused the within Request 

for Judicial Notice Pursuant to Federal Rule of Evidence 201 to be filed with the Court via the 

ECF filing system.  As such, this document will be electronically sent to the registered 

participants identified on the Notice of Electronic Filing (NEF). 

/s/ Steven J. Boyajian 
Steven J. Boyajian 
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