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STATE OF RHODE ISLAND    SUPERIOR COURT 

PROVIDENCE, SC. 

 

 

ST. JOSEPH HEALTH SERVICES OF  : 

RHODE ISLAND, INC.   : 

      : 

vs.      :  C.A. No: PC-2017-3856 

      : 

ST. JOSEPHS HEALTH SERVICES OF : 

RHODE ISLAND RETIREMENT PLAN, : 

as amended      : 

 

RESPONDENT’S REPLY MEMORANDUM IN SUPPORT OF ITS 

MOTION TO COMPEL DOCUMENTS FROM ST. JOSEPH HEALTH 

SERVICES OF RHODE ISLAND AND FOR MONETARY SANCTIONS 

 

Petitioner St. Joseph Health Services of Rhode Island, Inc. (“SJHSRI”) has 

consistently shown an appalling lack of regard for the interests of the plan participants.  

This motion practice is necessary to address the latest of its dilatory tactics.  SJHSRI 

served its opposition (“SJHSRI’s Opp. Memo.”) to the instant motion on New Year’s 

Eve, eleven days after Special Counsel filed the motion.  That opposition is riddled with 

falsehoods1 and unsubstantiated2 ad hominem attacks3 on Special Counsel, in an 

                                            
1
 For example, SJHSRI makes this false assertion: 

As the Court is aware, SJHSRI has thus far paid for all of SC’s pleadings and hearings in this 

case through an advance of $650,000 requested by SC and the Receiver; an advance required 

for payment of, among other things, SC’s fees and expenses. 

SJHSRI’s Opp. Memo. at 13 n.18.  In actuality, the referenced $650,000 was paid by Roger Williams 

Medical Center, not SJHSRI.  See Exhibit 18 (two checks from Roger Williams totaling $650,000). 

2
 SJHSRI contends that its “good faith conduct and its efforts to work cooperatively with [Special Counsel] 

are demonstrable” (SJHSRI Opp. Memo at 3), but that “demonstration” consists primarily of inaccurate 

characterizations of oral communications, emails and letters to and from Special Counsel, with no 

affidavit attesting to the oral communications, and not attaching most of those emails or letters.  SJHSRI 

thereby puts Special Counsel in the unfair position of either not defending itself, or burdening the Court 

with the written communications and counsel’s affidavit concerning the oral communications, or simply 

countering with similarly unsubstantiated characterizations.  We choose for the most part to ignore them 
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obvious attempt to deflect blame for SJHSRI’s failures to produce documents. 

SJHSRI’s foot-dragging follows in the larger context of the many years that 

SJHSRI knew the pension plan was insolvent but failed to either disclose or take 

appropriate steps to address that insolvency, and the urgency that SJHSRI 

subsequently attempted to impose upon the Court and the plan participants by the 

Petition, requesting the Court order an immediate 40% reduction in benefits to all plan 

participants.  

SJHSRI has known for years that the Plan would fail, and yet did nothing while 

continuing to communicate with plan participants without disclosing the dire 

circumstances.  Specifically, in March 2014, SJHSRI’s management knew that the 

Retirement Plan would run out of money in 2034 if no more contributions were made 

beyond the $14 million received from the hospital conversion transaction.4  In fact no 

more contributions have been made to date.  They also knew that most of the active 

plan participants were under age 55,5 and many of the beneficiaries were much 

                                                                                                                                             

rather than further burden the Court, with the exception of providing the Court with the communications 

that evidence that even now SJHSRI is conditioning its production of documents on Special Counsel 

agreeing to SJHSRI producing nearly 80 boxes of documents which SJHSRI has not reviewed for 

responsiveness, privilege, work product, or confidentiality, with SJHSRI reserving the right to claw back 

documents when it finally gets around to that review.  

3
 For example, SJHSRI alleges that Special Counsel “unilaterally expanded the scope of his engagement, 

apparently usurping the duties of the Receiver in this case.”  SJHSRI’s Opp. Memo. at 9 n.15.  Special 

Counsel has previously been accused of many things, but never of being an usurper.  SJHSRI apparently 

is complaining that Special Counsel believes that its investigation, if persons such as SJHSRI finally stop 

obstructing it, will properly inform any recommendation by the Receiver as to any benefits reductions. 

SJHSRI also thrice accuses Special Counsel of having admitted that Special Counsel has failed to review 

the 4,746 pages SJHSRI has already produced.  See SJHSRI’s Opp. Memo. at 6 n.7, 8, and 14.  

Repeating this falsehood does not render it true.   

4
 See Exhibit 19 (March 27, 2014 email from Brian Corbett to Darleen Souza of SJHSRI attaching 

actuarial analyses) 

5
 See Exhibit 20 at SJHSRI229 (letter dated June 24, 2015 from Angell Pension Group to Richard Land) 

(2014 Active Participant Data). 
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younger, such that based on actuarial life tables they or their beneficiaries would be 

expected to be entitled to benefits through 2094,6 more than sixty years after the plan 

would run out of money!  Moreover, in December 2014, CharterCare, as SJHSRI’s 

sole Class A member, authorized SJHSRI’s officers to wind down the Retirement Plan 

(including “negotiation with participants and their representatives”), but again no 

disclosure was made to participants and nothing happened.7  In February 2017, 

CharterCare again authorized SJHSRI’s officers and counsel to effectuate the wind-

down of SJHSRI and its Retirement Plan.8  Again, no disclosure was made and nothing 

happened. 

Finally, in August 2017, SJHSRI got around to doing something about the 

woefully underfunded Retirement Plan.  After years of concealment, SJHSRI put the 

Retirement Plan into receivership and urgently demanded an immediate, across-the-

board 40% reduction in benefits.  In contrast to that purported and hypocritical urgency, 

here we are, almost five months later, and SJHSRI has not produced most of the 

documents required by the subpoenae. 

SJHSRI’s liberties with the facts extend even to denying having demanded a 

40% reduction in benefits.  See SJHSRI’s Opp. Memo. at 2 (“Initially, St. Joseph Health 

Services of Rhode Island (‘SJHSRI’) rejects Max Wistow’s (‘SC’) accusations that 

SJHSRI ‘demanded’ a reduction in the benefits of the pensioners and/or has no regard 

                                            
6
 See Exhibit 19 at 109761 (tabulation of the “Expected Benefit Payment Stream”) 

7
 See Exhibit 21 (Written Consent of the Class A Member of St. Joseph Health Services of Rhode Island 

as of December 15, 2014) (approving engagement of Attorney Land). 

8
 See Exhibit  22 (Written Consent of the Class A Member of St. Joseph Health Services of Rhode Island 

as of February 2, 2017). 
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for the pensioners. Such claims are false and seem intended to be inflammatory.”).  Of 

course, SJHSRI did demand an “immediate 40% uniform reduction in benefits”: 

15. Petitioner [SJHSRI] believes that a uniform reduction of 40% of 
pension benefits is likely the most reasonable approach to achieving an 
equitable resolution for all beneficiaries and therefore requests that the 
receiver be given authority to make such uniform reduction immediately in 
order to preserve the Pension assets for the benefit of all beneficiaries. 

* * * 

WHEREFORE, Petitioner respectfully requests that (1) the Court appoint a 
Temporary Receiver forthwith and also appoint a Permanent Receiver to 
take charge of the assets, affairs, estate, effects and property of the Plan, 
(2) that the Temporary Receiver and Permanent Receiver be authorized to 
continue to operate the Plan, (3) that the request for appointment of a 
permanent receiver and for an immediate 40% uniform reduction in 
benefits be set for hearing thirty (30) days from the date this petition is 
heard . . . . 

Petition at 7-8. 

 SJHSRI seeks comfort in the company of the Attorney General and the Bishop of 

Providence, against whom Special Counsel also was forced to seek Court assistance in 

enforcing subpoenae, and contends that “[p]erhaps the truncated time limits, broad and 

far-reaching requests for documents, SC’s unwillingness to engage in cooperative 

dialogue, and intentional subversion of procedural rules could be the root 

cause of the issues consistently presented to the Court by SC.” SJHSRI Opp. Memo. at 

2 n. 2.  Of course, the Court has granted those motions to compel, and required those 

entities to provide weekly status reports, a procedure that in our experience is virtually 

unprecedented.  In any event, the merits of those motions to compel are completely 

irrelevant to whether SJHSRI has been inexcusably dilatory in response to the 

subpoenae served on it. 
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I. Even now SJHSRI places improper conditions on production of documents 

On December 22, 2017, more than ten weeks after it was served with a 

subpoena, SJHSRI through its counsel proposed that Prospect (not SJHSRI) would 

produce seventy nine9 boxes of documents “without [SJHSRI] reviewing them, 

preserving privilege and confidentially [sic],and review them thereafter to determine if 

any documents should be marked confidential and/or privileged.”10  In other words, 

SJHSRI asked Special Counsel to agree to a wholesale dump of documents that had 

not been reviewed by SJHSRI even with respect to the basic issue of responsiveness to 

the subpoena, subject to SJHSRI’s right at some undetermined time in the future to 

determine which documents should be marked confidential and/or privileged.   

Special Counsel responded immediately by letter11 rejecting that proposal: 

We also do not agree to your proposal to have Prospect turn over to us 
scores of boxes of documents on behalf of your client, without your 
client making any attempt to determine if they contain privileged and 
confidential material or even if the documents are responsive to the 
subpoenae, and with your client having the right at some time thereafter 
to make that determination and seek to have privileged documents 
returned and disclosure of confidential documents limited. That procedure 
will disrupt our office, and cause havoc at future depositions and motion 
practice.  For example, depositions will have to be suspended to address 
newly asserted claims of privilege, and if not all responsive documents are 
produced it impossible for the Court to determine who is responsible. 
 

(Emphasis supplied).  Special Counsel’s response12 also addressed SJHSRI’s request 

for a protective order to protect allegedly “confidential” documents, as follows: 

                                            
9
 See Exhibit 23 (letter dated December 12, 2017 from George Lieberman to Stephen P. Sheehan) 

(referring to 79 boxes of “potentially responsive documents”) and Exhibit 24 (letter in response dated 

December 12, 2017 from Stephen P. Sheehan to George Lieberman). 

10
 See Exhibit 25 (email dated December 22, 2017 from George Lieberman to Stephen P. Sheehan). 

11
 See Exhibit 26 (letter dated December 22, 2017 from Stephen P. Sheehan to George Lieberman)  

12
 See n. 11, supra. 
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Finally, we see no need for a protective order concerning allegedly 
“confidential” documents, since we do not understand how a corporation in 
wind-down has any legitimate claim for or interest in confidentiality.  
Nevertheless, out of a spirit of cooperation and accommodation, we will 
agree to the entry of a protective order on the terms attached hereto. 
 

In response, SJHSRI rejected the proposed protective order because it did not provide 

that SJHSRI could produce non-reviewed documents and later assert claims of 

privilege.13   

Nowhere in SJHSRI’s motion papers—amidst all the attacks on Special 

Counsel’s alleged refusal to agree to confidentiality orders—does SJHSRI acknowledge 

even receiving Special Counsel’s December 22, 2017 letter, enclosing a proposed 

protective order.   

To date SJHSRI has not explained how it has any legitimate claim for or interest 

in confidentiality, much less how that interest surpasses the interests of the plan 

participants and the public in full transparency and disclosure.    In any event, as 

discussed in Special Counsel’s initial memorandum, SJHSRI failed to preserve any 

objections to either subpoena, by failing to serve any timely objections.  There is, 

therefore, nothing legitimately left for a protective order to protect.  This exercise in 

belatedly demanding protective orders to preserve non-existent claims of confidentiality 

or privilege is merely a pretense for delay and obstruction. 

II. The Court authorized the instant subpoenae to be served on SJHSRI 

In Special Counsel’s initial memorandum, Special Counsel set forth why, 

notwithstanding that SJHSRI is technically a party to this receivership action by virtue of 

having been the entity that petitioned for the receivership, it was procedurally 

                                            
13

 See Exhibit 27 (email dated December 22, 2017 from George Lieberman to Stephen Sheehan) 
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appropriate for Special Counsel to conduct its investigation through subpoenas instead 

of requests for production of documents under Super. R. Civ. P. 34.  In particular, 

Special Counsel quoted the Court’s September 13, 2017 Order expressly empowering 

the Receiver "to issue subpoenas as he, in his sole discretion, deems necessary and 

appropriate to compel the production of documents and/or records and/or testimony 

under oath and/or to serve interrogatories to be answered under oath to any and all 

individuals or entities that the Receiver believes will assist his investigation of 

possible claims on behalf of the Receivership Estate and/or the Plan participants.” 

(Emphasis supplied.) 

SJHSRI’s response essentially seeks to unilaterally rewrite the Court’s Order, to 

carve SJHSI out from the all-encompassing category “any and all individuals or entities.”  

If SJHSRI had wanted such a  carve-out, it should have requested one in September, 

so that the Court could have denied it three months ago. 

In any event, SJHSRI concedes that its response to any Rule 34 request for 

production of documents would have been exactly the same as its response to the 

subpoenas, i.e. to sit on its hands until it received a protective order.  See SJHSRI’s 

Opp. Memo. at 10 n.16 (“Even if [Special Counsel] had followed procedural rules (which 

SC did not), that method would have elicited the same response from SJHSRI, that a 

protective order was not only necessary to protect privileged documents but also was 

the most expeditious method pursuant to which documents could be furnished to SC.”).  

Like all of SJHSRI’s objections, this one leads to a dead end containing no documents. 
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III. SJHSRI ignores that it is in contempt of the Court’s October 27, 2017 Order 

and improperly accuses Special Counsel of failing to clarify document 

requests 

As set forth in Special Counsel’s initial Memorandum (at 3-4, 7), SJHSRI is in 

contempt of the Court’s October 27, 2017 Order ordering that all documents relating to 

the Retirement Plan be turned over.  SJHSRI’s only mention of that Order in its 

opposition papers is to assert the following non-sequitur:  

Paragraph 8 of the Court’s October 27, 2017 Order neither authorizes nor 
vests power in SC to undertake an investigation as to any “reduction in 
pension benefits.” 

SJHSRI’s Opp. Memo. at 9.  That hardly excuses SJHSRI’s contempt of that Order.  

Instead of curing its contempt of the Court’s Order, SJHSRI complains that 

Special Counsel has been insufficiently solicitous in clarifying the document requests.  

That too is false, as is evident by the November 8, 2017 letter from Special Counsel to 

SJHSRI’s counsel, which SJHSRI attached as Exhibit 7 to its opposition papers.  It 

demonstrates that the suggestion that Special Counsel was never willing to clarify 

requests has been false for almost two months. 

IV. Common interest privilege does not shield SJHSRI’s communications with 

Prospect regarding SJSHRI’s compliance with the first subpoena to 

SJHSRI 

SJHSRI claims that all documents responsive to the Second Subpoena are 

shielded from discovery by the common interest doctrine.  In reliance, SJHSRI submits 

an unpublished opinion by U.S. Magistrate Judge Almond.14 

SJHSRI has not made even the beginning of a colorable claim of common 

interest privilege.   The referenced September 1, 2013 agreement between Prospect 

                                            
14

 SJHSRI’s Exhibit 9. 
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and SJHSRI, which SJHSRI refuses to produce to Special Counsel, surely does not 

extend to communications four years later about Special Counsel’s subpoenas to 

SJHSRI.  Nor does SJHSRI point to any other post-receivership agreement with 

Prospect that could shield any communications, presumably because none exists. 

In any event, as Judge Almond’s opinion expressly notes, the common interest 

doctrine is not an independent source of privilege, but rather an exception to the general 

rule that sharing an already privileged communication with others will waive the 

privilege: 

The common interest doctrine is not an independent basis for claiming 
privilege. It is an exception to the general rule that the attorney-client 
privilege is waived when privileged information is disclosed to a third-
party. “The common-interest doctrine prevents clients from waiving the 
attorney-client privilege when attorney-client communications are shared 
with a third person who has a common legal interest with respect to these 
communications, for instance, a codefendant.” Cavallaro v. United States, 
284 F.3d 236, 250 (1st Cir. 2002). The purpose is to permit “allied lawyers 
and clients – who are working together in prosecuting or defending a 
lawsuit or in certain other legal transactions – [to] exchange information 
among themselves without loss of the privilege.” United States v. Mass. 
Inst. of Tech., 129 F.3d 681, 686 (1st Cir. 1997). 

Id. at 3.  No conceivable independent privilege (such as attorney-client privilege) applies 

to SJHSRI’s communications with Prospect about compliance with the first subpoena 

and document request, and so it is unnecessary to entertain the suggestion that the 

common interest doctrine preserved such privilege.  In any event, like all of SJHSRI’s 

privilege objections, SJHSRI waived these objections by failing to serve a timely 

objection to the subpoena. 
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V. Contrary to its protestations, SJHSRI has not even produced the cy-pres 

materials 

SJHSRI exclaims: 

The Court should note that SC has even gone so far as demanding that 
SJHSRI produce documents that were previously produced by SJHSRI to 
SC and already in his possession. See Exhibit 5.  In response, SJHSRI 
identified a produced document which satisfied SC’s demand for 
information regarding the Cy Pres transfers. 

SJHSRI’s Opp. Memo. at 6-7.   

As its Exhibit 5, SJHSRI attached a November 21, 2017 letter enclosing certain 

inadequate materials that do not comply with SJHSRI’s prior promise to provide an 

accounting of the assets subject to the 2015 cy-pres petition: 

You are already in arrears on your promise of giving us: 

(1) the accounting of the application of the assets subject to the Cy-
Pres.  This was promised to us without regard to the subpoena.  Because 
insuring the property distribution of these assets was your responsibility 
from at least early 2015, we must insist you tell us when you intend to 
comply; and 

(2) an itemization of assets currently in the hands of SJHSRI. 

Exhibit 28 (November 6, 2017 letter from Attorney Max Wistow to Attorney Richard 

Land). 

Instead of providing an accounting of the assets, SJHSRI has provided a brief 

summary of transfers without any indication of what has happened to the monies since. 

VI. Does SJHSRI even have documents? 

For the first time, SJHSRI claims in its opposition papers that it has lost all 

access to documents responsive to the first subpoena: 

SJHSRI only had access to records owned by Prospect (that might 
potentially be responsive to the First Subpoena) for a short period. That 
access ended abruptly when SC served Prospect with a subpoena 
seeking the same exact records it sought from SJHRSI. When SJHSRI 
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was permitted access, SJHSRI identified 34 boxes of potentially 
responsive documents owned by Prospect (“Prospect Records”). Because 
SJHSRI’s access was terminated when Prospect was served with SC’s 
subpoena, SC must pursue the Prospect Records from Prospect. 

SJHSRI’s Opp. Memo. at 7.  Special Counsel has already addressed that argument: 

We certainly dispute your statement that “SJHSRI no longer has access to 
the 34 boxes designated as non-corporate records.” The asset purchase 
agreement in section 13.7 gives SJHSRI the right of access to all records 
“concerning the Purchased Assets, Facilities, or Assumed Liabilities.”[15]     

 
Exhibit 26, supra.  That suggestion also flatly contradicts SJHSRI’s correspondence to 

Special Counsel on November 21, 2017, which stated that twenty boxes of documents 

had already been received and were being scanned: 

In terms of further supplemental responses, as I noted, we expect 
scanning of the first set of documents to be completed early next week 
(approx. 20 boxes). This timing is consistent with what we advised you in 
our November 8, 2017 letter. In that letter, we requested that you agree to 
a protective order so that we can expedite/limit our review of the 
documents before delivering them to you for your review. Kindly let me 
know if you would be agreeable to a reasonable protective order. 

Approximately 60 additional boxes of documents were delivered for 
scanning. I will provide further information regarding timing and availability 
of those documents as soon as possible. 

Exhibit 29 (November 21, 2017 email from Attorney Richard Land to Attorney Max 

Wistow). 

SJHSRI’s suggestion that it has no additional documents responsive to the first 

subpoena is also remarkable inasmuch as the first subpoena encompassed documents 

substantiating various assertions by SJHSRI in the Receivership Petition.  Those 

documents should be readily available and already on hand, assuming they exist. 

                                            
15

 SJHSRI apparently has divided the documents into two categories, those included in the purchase by 

Prospect which remain available to SJHSRI pursuant to the terms of the acquisition agreement, and 

those that were not included in the purchase and remain SJHSRI’s property but continue to be stored at 

the facilities now being run by Prospect. 
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In any event, where are the documents responsive to the second subpoena?  

SJHSRI has had more than a month to produce documents relating to its 

communications with Prospect about subpoenas and relating to SJHSRI’s efforts to 

comply with the first subpoena.  Instead of documents, SJHSRI is simply producing 

excuses. 

CONCLUSION 

For all the foregoing reasons, an order should issue (1) compelling SJHSRI to 

produce all documents responsive to the First and Second Subpoenas, and (2) setting 

this matter down for hearing on whether SJHSRI should pay Special Counsel’s fees for 

these unnecessary discovery disputes. 

 

   Respondent, 

The Receivership Estate 

By its Attorneys, 

/s/ Max Wistow     

Max Wistow, Esq. (#0330) 

Stephen P. Sheehan, Esq. (#4030) 

Benjamin Ledsham, Esq. (#7956) 

      Wistow, Sheehan & Loveley, PC 

      61 Weybosset Street 

      Providence, RI  02903 

      (401) 831-2700 

      (401) 272-9752 (fax) 

      mwistow@wistbar.com 

      spsheehan@wistbar.com 

      bledsham@wistbar.com 

Dated: January 3, 2018 
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CERTIFICATE OF SERVICE 

I hereby certify that, on the 3rd day of January, 2018, I filed and served the 
foregoing document through the electronic filing system on the following users of record: 

 

Stephen F. Del Sesto, Esq. 
Pierce Atwood LLP 
One Financial Plaza, 26th Floor 
Providence, RI  02903 
sdelsesto@pierceatwood.com 

Rebecca Tedford Partington, Esq.  
Kathryn Enright, Esq. 
Jessica D. Rider, Esq. 
Office of the Attorney General 
150 South Main Street 
Providence, RI  02903 
rpartington@riag.ri.gov 
kenright@riag.ri.gov 
jrider@riag.ri.gov 

Richard J. Land, Esq. 
Chace Ruttenberg & Freedman  
One Park Row, Suite 300 
Providence, RI  02903 
rland@crfllp.com 

Christopher Callaci, Esq. 
United Nurses & Allied Prof 
375 Branch Avenue 
Providence, RI  02903 
ccallaci@unap.org 

Arlene Violet, Esq. 
499 County Road 
Barrington, RI   02806 
genvio@aol.com 

Robert Senville, Esq. 
128 Dorrance Street, Suite 400 
Providence, RI  02903 
robert.senville@gmail.com 

Elizabeth Wiens, Esq. 
Gursky Wiens Attorneys at Law 
1130 Ten Rod Road, Suite C207 
North Kingstown, RI   02852 
ewiens@rilaborlaw.com 

Jeffrey W. Kasle, Esq. 
Olenn & Penza 
530 Greenwich Avenue  
Warwick, RI  02886  
jwk@olenn-penza.com 

George E. Lieberman, Esq. 
Gianfrancesco & Friedmann 
214 Broadway 
Providence, RI  02903 
george@gianfrancescolaw.com  

Howard Merten, Esq. 
Partridge Snow & Hahn LLP 
40 Westminster Street, Suite 1100 
Providence, RI  02903 
hm@psh.com  

Joseph V. Cavanagh, III, Esq. 
Blish & Cavanagh, LLP 
30 Exchange Terrace 
Providence, RI  02903 
Jvc3@blishcavlaw.com  

 

 
The document electronically filed and served is available for viewing and/or 

downloading from the Rhode Island Judiciary’s Electronic Filing System. 
 

/s/ Max Wistow     
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