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STATE OF RHODE ISLAND    SUPERIOR COURT 

PROVIDENCE, SC. 

 

 

ST. JOSEPH HEALTH SERVICES OF  : 

RHODE ISLAND, INC.   : 

      : 

vs.      :  C.A. No: PC-2017-3856 

      : 

ST. JOSEPHS HEALTH SERVICES OF : 

RHODE ISLAND RETIREMENT PLAN, : 

as amended      : 

 

 

RESPONDENT’S MEMORANDUM IN SUPPORT OF ITS MOTION TO COMPEL 

DOCUMENTS FROM ST. JOSEPH HEALTH SERVICES OF RHODE ISLAND 

AND FOR MONETARY SANCTIONS 

 

Enough is enough.    

Once again, Special Counsel must come before the Court and ask that the Court 

order that dilatory tactics cease and order that production of documents be made to 

Special Counsel, this time by St. Joseph Health Services of Rhode Island (“SJHSRI”).  

Ironically, SJHSRI itself initiated this proceeding.  It insisted in its petition that a 

40% cut to all plan participants effective October 2017 was the proper remedy for the 

loyal employees who relied on the promises SJHSRI had made.  However, instead of 

adopting this “remedy” the Court deferred consideration of any cuts until the Court could 

be better informed of the facts, appointed the Receiver, and approved retention of 

Special Counsel to investigate those facts.  SJHSRI would prefer not to be bothered by 

all the work involved in responding to Special Counsel’s subpoenae.  SJHSRI should 

not be surprised that the cuts it requested were not automatically imposed, enabling 

SJSHRI to wash its hands of the pension plan.  Through its petition SJHSRI is seriously 
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injuring thousands of people.  Through its dilatory response to the subpoenae it 

continues to do so. 

Special Counsel believes that the Court itself must be frustrated with the vague 

representations regarding compliance with the various subpoenae.  The Court, Special 

Counsel, and thousands of people affected by this massive failure are entitled to know 

with specificity why we are encountering such difficulty.  Accordingly, as discussed 

below, Special Counsel is also seeking documents concerning SJHSRI’s efforts (or lack 

of effort) to produce documents.  Such requests may well issue to other parties in the 

next few days.  SJHSRI’s failure to produce even those documents which would 

disclose whether it is making a good faith effort to comply with the subpoena is strong 

indication that SJHSRI has much to hide, not only on the merits, but also on the issue of 

whether or not it is proceeding in good faith in the very case it initiated.    

As the Court knows, Special Counsel is diligently attempting to quickly 

investigate the facts to try and determine whether they may be sources of funds to 

increase the assets of the pension plan.  This would assist the Receiver and the Court 

on the issue of whether cuts in pension benefits will be required (and if so, how much 

and when) at the hearing in February, a mere two months from now.  Those efforts are 

being met, however, with foot-dragging and bad faith by SJHSRI, that both increase the 

legal fees chargeable to the Receivership Estate (to the possible ultimate detriment of 

the retirees), and divert Special Counsel from reviewing the thousands of pages of 

documents already obtained pursuant to subpoenas and other sources. 

Special Counsel has served two subpoenas on SJHSRI for documents.  As to 

both subpoenas, SJHSRI has already waived all objections by failing to assert them on 

a timely basis, and the objections it has belatedly asserted are utterly baseless.  In 
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response to the first subpoena, SJHSRI has produced woefully few documents.  In 

response to the second subpoena, SJHSRI has produced nothing.  Full compliance and 

sanctions should be now ordered. 

PROCEDURAL TRAVEL 

St. Joseph Health Services of Rhode Island (“SJHSRI”) petitioned the Retirement 

Plan into receivership on August 18, 2017. 

On September 13, 2017, the Court entered an Order expanding the Receiver’s 

powers to issue subpoenas to any and all individuals or entities in his sole discretion: 

Until further Order of this Court, the Temporary Receiver’s powers and 
authority shall be expanded to include the power and authority to issue 
subpoenas as he, in his sole discretion deems necessary and appropriate 
to compel the production of documents and/or records and/or testimony 
under oath and/or to serve interrogatories to be answered under oath to 
any and all individuals or entities that the Receiver believes will assist his 
investigation of possible claims on behalf of the Receivership Estate 
and/or the Plan participants. 

September 13, 2017 Order (Exhibit 1 hereto). 

On October 18, 2017, Special Counsel issued its first subpoena to SJHSRI.  That 

subpoena (the “First Subpoena”, attached hereto as Exhibit 2) sought 61 categories of 

documents and was returnable November 8, 2017 at 10:00 a.m.1 

On October 27, 2017, the Court entered an Order appointing the Receiver as 

Permanent Receiver.  That order, which was served on counsel for SJHSRI, also 

ordered that: 

6. The past and/or present officers, directors, agents, managers, 
trustees, attorneys, actuaries, accountants, investment advisors and 
investment managers of the Respondent, as well as those acting in their 
place, are hereby ordered and directed to preserve and turn over to the 

                                            
1
 Richard Land, attorney and registered agent for service for SJHSRI, received the subpoena by email on 

October 18, 2017 and returned an acknowledgment of service on October 19, 2017. 
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Receiver forthwith all paper and electronic information of, and/or relating 
to, the Respondent and/or all Respondent’s assets or property; such 
information shall include but not be limited to books, records, documents, 
accounts and all other instruments and papers. 

Exhibit 3 (October 27, 2017 Order).  Notwithstanding this Order of the Court, which 

encompassed most or all of the same documents sought by the First Subpoena, 

SJHSRI has failed to produce such documents in response to the Order or the First 

Subpoena. 

On November 2, 2017, after receiving the Attorney General’s objection to Special 

Counsel’s subpoena of documents including the so-called “confidential” Health Care 

Conversion application documents jointly submitted by SJHSRI and Prospect in 

connection with the 2013-2014 purchase and sale of SJHSRI’s hospital assets, Special 

Counsel emailed SJHSRI’s counsel: 

We received the Attorney General’s filing today (attached).  We expect 
compliance with the subpoena, absent relief granted by the court. 

We also direct your attention to paragraph 6 of the Order Appointing 
Permanent Receiver (attached), which requires such documents to be 
produced. 

Exhibit 4.  SJSHRI’s counsel replied on November 2, 2017 at 4:39 p.m., requesting 

additional time to respond to the subpoena and requesting, for the first time, 

“confirmation” that “no formal objection is required” to the subpoena.  Exhibit 5.  Special 

Counsel did not grant that latter indulgence.  Instead, on November 6, 2017, Special 

Counsel responded: 

Of course, we intend to cooperate with you in terms of timing of 
compliance.  Nevertheless, I would point out the following: 

a) You are already in arrears on your promise of giving us: 

(1) the accounting of the application of the assets subject to the 
Cy-Pres.  This was promised to us without regard to the subpoena.  
Because insuring the proper distribution of these assets was your 
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responsibility from at least early 2015, we must insist you tell us 
when you intend to comply; and 

(2) an itemization of assets currently in the hands of SJHSRI. 

(b) We expect at least partial compliance with the subpoena by 
November 8, 2017, i.e. the date of its return. 

(c) As to additional time that you may need, tell us what items require 
such and an estimate of when we can get full compliance as to each such 
item. 

I want to extend you every courtesy, but I need to remind you that there 
are over 2,700 people being adversely affected by the pension shortfall 
(some in potentially life changing ways). 

Please, let’s try to work this out.  But I cannot accept general assurances. 

Exhibit 6. 

SJHSRI already had not served any timely objection to the First Subpoena.2  

SJHSRI served an untimely objection on November 8, 2017,3 and subsequently 

produced some documents on November 9 and November 10, 2017.4 

On November 21, 2017, Special Counsel wrote to SJHSRI’s counsel: 

Since your partial productions of documents on November 9 and 10, we 
have not heard from you.  Mr. Digou [counsel for SJHSRI] indicated in his 
email of November 9, 2017 that forty boxes of documents were being 
scanned and bates stamped for production.  When can we have them? 

When will your document production be complete?  You are in arrears 
both as to the subpoena and the Court’s order of October 27, 2017. 

* * * 

                                            
2
 Under R.I. R. Civ. P. 45(c)(2)(B), SJHSRI’s objections (if any) were due by November 2, 2017.  SJHSRI 

did serve an untimely objection on November 8, 2017 at 6:00 pm, almost a week late, and eight hours 

after the time for compliance with the subpoena. 

3
 SJHSRI’s response with belated objections to the First Subpoena (“SJHSRI’s First Objection”) is 

attached hereto as Exhibit 7.  SJHSRI’s supplemental responses, served on November 9, 2017 and 

December 12, 2017 and incorporating the same waived objections, are also attached hereto as Exhibits 8 

and 9.  

4
 SJHSRI also later produced an additional twenty (20) pages on December 12, 2017.  See Exhibit 9 

(second supplemental response). 
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Exhibit 10.5 

On November 27, 2017, Special Counsel inquired of SJHSRI’s counsel regarding 

SJHSRI’s failure to produce additional documents.  SJHSRI’s counsel sought to explain 

that failure with reference to what he characterized as difficulties gaining access to 

SJHSRI’s papers and records, which were sold to Prospect in connection with the 2013-

2014 transaction.  The next day, Special Counsel emailed SJHSRI’s counsel: 

Regarding access to records in possession of Prospect; please see 
paragraph 13.7 (page 62) of Asset Purchase Agreement. 

Exhibit 11.6  The referenced provision of the Asset Purchase Agreement  in section 13.7 

gives SJHSRI the right of access to all records in the passion of Prospect “concerning 

the Purchased Assets, Facilities, or Assumed Liabilities.”7     

On November 28, 2017, SJHSRI’s counsel responded: 

Below is in follow up to our phone conversation yesterday when you 
requested (1) a status update on SJHSRI’s response to the subpoena, 
and (2) to know SJHSRI’s position regarding the Attorney General’s 
objection to the motion to compel responses to the subpoena. 

SJHSRI continues to collect, review and process potentially responsive 
documents. SJHSRI has requested access to documents owned by 
Prospect that may be responsive. Prospect continues to provide access to 
physical files, subject to Prospect review of the documents for attorney 
client privilege, work product or other applicable privilege/objection. With 
respect to Prospect’s electronic data, we have discussed with Prospect 
collection of electronic data, and while we anticipate some difficulty in 
retrieving and searching the electronic data due to the broad scope of the 
subpoena requests, Prospect intends to provide access consistent with 
SJHSRI’s access to physical files subject to Prospect’s review of the 
documents for attorney client privilege, work product or other applicable 
privilege/objection. We view this process as facilitating a rolling delivery of 
responsive documents as you previously agreed. 

                                            
5
 November 21, 2017 letter from attorney Max Wistow to attorney Richard Land. 

6
 November 28, 2017 email of Mary Ann Kesson on behalf of attorney Max Wistow to attorney Richard 

Land. 

7
 Attached as Exhibit 12. 
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* * * 

Exhibit 13.8 

Because of SJHSRI’s failure to comply diligently with the First Subpoena or the 

October 27, 2017 Order, Special Counsel issued a second subpoena to SJHSRI on 

December 1, 2017 (the “Second Subpoena”).9  The Second Subpoena was returnable 

December 15, 2017 at 11:00 a.m. and sought three very narrow categories of 

documents relating to the efforts of SJHSRI and others to comply with prior subpoenas 

in this action.  Those documents by definition are in the current files of SJHSRI.  Indeed, 

they cover only the last two month, since October 19, 2017 when the first subpoena was 

served. The Second Subpoena attached a copy of the November 28, 2017 letter from 

attorney Richard Land to attorney Max Wistow regarding difficulties SJHSRI claimed it 

was having with working with Prospect to comply with the First Subpoena, and sought: 

1. In relation to the statements contained in or subject matter of the 
November 28 Letter: 

a. All documents relating to communications with Prospect, RWH, 
CHARTERCARE, or their officers, agents, directors, or attorneys, relating 
to subpoenas or compliance with subpoenas issued in connection with St. 
Joseph Health Services of Rhode Island, Inc. v. St. Josephs Health 
Services of Rhode Island Retirement Plan (PC 2017-3856); 

b. All documents relating to SJHSRI’s efforts to comply with 
subpoenas issued in connection with St. Joseph Health Services of Rhode 
Island, Inc. v. St. Josephs Health Services of Rhode Island Retirement 
Plan (PC 2017-3856); 

c. All documents relating to Prospect’s efforts to comply with 
subpoenas issued in connection with St. Joseph Health Services of Rhode 
Island, Inc. v. St. Josephs Health Services of Rhode Island Retirement 
Plan (PC 2017-3856); 

                                            
8
 November 28, 2017 letter from attorney Richard Land to attorney Max Wistow. 

9
 Attorney Richard Land received the subpoena by email on December 1, 2017 and returned an 

acknowledgment of service on December 3, 2017. 

Case Number: PC-2017-3856
Filed in Providence/Bristol County Superior Court
Submitted: 12/20/2017 2:21:52 PM
Envelope: 1340936
Reviewer: Alexa G.



 

8 

Exhibit 14. 

As with the First Subpoena, SJHSRI did not serve any timely objection to the 

Second Subpoena: under R.I. R. Civ. P. 45(c)(2)(B), SJHSRI’s objection (if any) to the 

Second Subpoena was due by December 15, 2017, at 11:00 a.m.  On December 15, 

2017 at 11:52 a.m., SJHSRI served an untimely objection to the Second Subpoena 

(“SJHSRI’s Second Objection”).  SJSHRI’s Objection is riddled with defects, asserting 

boilerplate objections of the sort the Court has already admonished parties not to 

assert, at the hearing on December 5, 2017 attended by counsel for SJHSRI.10  Worse 

yet, SJHSRI’s Second Objection asserted numerous frivolous objections on the basis of 

privilege and Orwellian doublespeak, including the remarkable assertion that SJHSRI 

both had no documents and was in the process of searching for such documents: 

SJHSRI is not in possession, custody or control of any documents 
“relating to communications” with the identified entities, however, without 
waiving any of SJHSRI’s objections, SJHSRI is in the process undertaking 
a reasonable investigation to identify and produce non-privileged 
communications responsive to this request. 

SJHSRI’s Second Objection (Exhibit 15) at 3. 

At the December 18, 2017 hearing regarding other subpoenas to other entities, 

Special Counsel remarked that SJHSRI had not served any timely objections to the 

Second Subpoena.  On December 19, 2017, SJHSRI’s attorney George Lieberman 

emailed Special Counsel and incorrectly insisted that the response had been timely.11  

Special Counsel replied: 

I tried reaching you earlier today.  Your objection was untimely in that it 
was filed after the subpoena was returnable.  Substantively, the objections 
are without merit.  Please call me to see if we can work something out.  If I 

                                            
10

 See December 5, 2017 Hearing Transcript at 20-22. 

11
 See Exhibit 16 (e-mail chain between attorney George Lieberman and Max Wistow). 
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don’t hear from you by noon tomorrow I will have no alternative but to file 
a motion to compel and ask for monetary sanctions. 

Exhibit 16.  SJHSRI’s counsel replied, suggesting that the sides speak around 2:00 p.m. 

on Wednesday, December 20, 2017.  Id.  Then SJHSRI’s counsel immediately replied 

to himself and asked that the sides instead speak on Friday, December 22, 2017.  Id.  

Finally, SJHSRI’s counsel later replied a third time and suggested that the sides speak 

on Thursday, December 21, 2017.  Id.  Special Counsel called the morning of 

December 20, 2017 and was told that Mr. Lieberman was not in.  We emailed a request 

that he call before 2:00 pm.12  He called at 1:45 pm but was unable to say when he 

would deliver the documents covered by the Second Subpoena.  Consequently, Special 

Counsel has filed this motion.  We have tried to accommodate Mr. Lieberman, and now 

invite him to comply before the hearing date on this motion, but feel that we cannot 

continue this dance of delay. 

ARGUMENT 

I. All of SJHSRI’s objections to the First Subpoena and Second Subpoena 

should be stricken as untimely 

Super. R. Civ. P. 45(c)(2)(B) provides: 

Subject to paragraph (d)(2)[13] of this rule, a person commanded to 
produce and permit inspection and copying may, within fourteen (14) days 
after service of the subpoena or before the time specified for 
compliance if such time is less than fourteen (14) days after service, 
serve upon the self-represented litigant or attorney designated in the 
subpoena written objection to inspection or copying of any or all of 
the designated materials or of the premises. If objection is made, the 

                                            
12

 Exhibit 17. 

13
 Super. R. Civ. P. 45(d)(2) provides: “When information subject to a subpoena is withheld on a claim 

that it is privileged or subject to protection as trial preparation materials, the claim shall be made 

expressly and shall be supported by a description of the nature of the documents, communications, or 

things not produced that is sufficient to enable the demanding party to contest the claim.” 
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party serving the subpoena shall not be entitled to inspect and copy the 
materials or inspect the premises except pursuant to an order of the court 
by which the subpoena was issued. If objection has been made, the party 
serving the subpoena may, upon notice to the person commanded to 
produce, move at any time for an order to compel the production. Such an 
order to compel production shall protect any person who is not a party or 
an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

Super. R. Civ. P. 45(c)(2)(B) (emphasis supplied). 

The time for SJHSRI to assert any objections to the First Subpoena expired on 

November 2, 2017, and the time for SJHSRI to assert any objections to the Second 

Subpoena expired on December 15, 2017 at 11:00 am.  By failing to serve any timely 

objections, SJHSRI waived all objections.  See McCoy v. Sw. Airlines Co., 211 F.R.D. 

381, 385 (C.D. Cal. 2002) (“Failure to serve timely objections waives all grounds for 

objection, including privilege. . . .”) (citing In re DG Acquisition Corp., 151 F.3d 75, 81 

(2d Cir. 1998)); Bailey Indus., Inc. v. CLJP, Inc., 270 F.R.D. 662, 667–68 (N.D. Fla. 

2010) (“Moreover, by July 19, the time for asserting an objection had passed. Thus, the 

undersigned concludes that any objection to Bailey's invoice request on the basis of 

‘proprietary information’ or ‘trade secret’ is deemed waived by CLJP.”); Schweizer v. 

Mulvehill, 93 F. Supp. 2d 376, 412 (S.D.N.Y. 2000) (“Objections to a non-party 

subpoena are waived if not made within the time specified by Rule 45(c)(2)(B)…”). 
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II. SJHSRI’s belated objections, if considered by the Court notwithstanding 

their untimeliness, should be overruled 

A. SJHSRI’s objection to having been served with a subpoena instead 

of a Rule 34 request for production of documents should be 

overruled 

In a egregious effort to delay and stonewall its production of documents, SJHSRI 

insists that it should be immune from subpoena, inasmuch as SJHSRI, having 

petitioned the Retirement Plan into receivership, is a formal party to this proceeding: 

SJHSRI also objects to the Second Subpoena[14] because it violates the 
Superior Court Rules of Civil Procedure. SJHSRI is a party in the above-
captioned action. Wistow cannot serve a subpoena on a party. Wistow 
must serve a request for production of documents under Super. R. Civ. P. 
34. 

SJHSRI’s Second Objection at 2. 

This objection by SJHSRI is frivolous in light of the Court’s September 13, 2017 

Order, authorizing the Receiver to issue subpoenas to “any and all individuals or 

entities” in his “sole discretion”.  See supra at 3 (quoting the Order).  SJHSRI cannot 

seriously contend that that Order exceeded the Court’s authority.  In any event, unlike 

the Federal Rules, the Superior Court Rules of Civil Procedure specifically permit 

subpoenas duces tecum to be issued to parties.  See Super. R. Civ. P. 30(b)(5).  

Accordingly this objection should be overruled. 

Moreover, the objection completely disregards the Order of October 27, 2017 

(nearly two months ago) which is binding on Mr. Land personally, as well as on SJHSRI.  

The Order of September 13, 2017 (quoted at 3-4, supra) could not be more clear: the 

receiver is empowered to subpoena “any and all individuals and entities.”  

                                            
14

 SJHSRI did not assert this objection in response to the First Subpoena. 
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B. SJHSRI’s hypothetically stated objections should be overruled 

As the Court admonished parties during the December 5, 2017 hearing, 

hypothetically phrased objections to subpoenas are categorically improper, because 

they fail to inform the requesting party whether the objections apply or whether 

documents are being withheld.  See, e.g., Smith v. Bayer Material Science, LLC, Civ. 

No. 5:12–cv–171., 2013 WL 3153467 (N.D. W.Va. 2013); Cipriani v. Migliori, No. PC 

2002-6206, 2005 WL 668368, at *6 n.14 (R.I. Super. Mar. 4, 2005) Sonnino v. Univ. of 

Kansas Hosp. Auth., 221 F.R.D. 661, 666-667 (D. Kan. 2004). 

Notwithstanding this admonition by the Court, SJHSRI has persisted in asserting 

boilerplate objections to the Second Subpoena that object to requests “to the extent” 

that they call for privileged documents or are objectionable on other un-particularized 

grounds: 

SJHSRI objects to each and every request that seeks information, 
communications, or documents that are privileged or protected from 
disclosure by the work-product doctrine, attorney-client privilege, or any 
other applicable privilege. SJHSRI objects to each request, instruction and 
definition to the extent that it attempts to impose burdens on it in excess of 
those imposed by the Rhode Island Superior Court Rules of Civil 
Procedure. SJHSRI objects to each request that subjects SJHSRI to 
undue burden or undue expense. SJHSRI objects to each request that is 
unreasonably duplicative, seeks information or documents that are 
obtainable from some other source that is more convenient, less 
burdensome or less expensive. . . . 

The above objections are incorporated in each of the following responses 
without waiver. 

Exhibit 15.  Likewise, in SJHSRI’s First Objection, SJHSRI asserted the following 

boilerplate objections: 

SJHSRI objects to each and every request that seeks information, 
communications, or documents that are privileged or protected from 
disclosure by the work-product doctrine, attorney-client privilege, or any 
other applicable privilege. SJHSRI objects to each and every request, 
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instruction and definition to the extent that it attempts to impose burdens 
on it in excess of those imposed by the Rhode Island Superior Court 
Rules of Civil Procedure. SJHSRI objects to each and every request that 
subjects SJHSRI to undue burden. SJHSRI objects to each and every 
request that is unreasonably duplicative, seeks information or documents 
that are obtainable from some other source that is more convenient, less 
burdensome or less expensive. The above objections are incorporated in 
each of the following responses without waiver.  

Exhibit 7.  All of these boilerplate hypothetical objections, as well as others discussed 

below, should be overruled. 

C. SJHSRI’s remaining blunderbuss objections to the Second 

Subpoena should be overruled 

1. Regarding SJHSRI’s communications with third parties 

regarding subpoena compliance 

As to the request for “All documents relating to communications with Prospect, 

RWH, CHARTERCARE, or their officers, agents, directors, or attorneys, relating to 

subpoenas or compliance with subpoenas issued in connection with” the instant 

receivership proceeding, SJHSRI responds: 

Response: Objection. This request seeks material that is protected by the 
attorney client privilege, common interest privilege, and work-product 
doctrine. Specifically, the request seeks communications from SJHSRI’s 
attorneys to SJHSRI that include legal advice and/or legal analysis. It also 
seeks communications of SJHSRI to or from parties with which SJHSRI 
may have a common interest. The request also seeks SJHSRI’s work 
product, including but not limited to, the mental impressions of SJHSRI’s 
legal counsel who made legal determinations as to who, how and when to 
communicate with parties and where to gather potentially responsive 
documents. Furthermore, this request seeks documents that are not 
reasonably calculated to lead to the discovery of admissible evidence in 
the above-captioned action because the documents sought do not relate 
to the receivership action and there is no case or controversy involving the 
“potential liability or obligation of any persons or entities to pay damages 
or funds to the Plan.” This request seeks documents that are not relevant 
to the subject matter involved in the pending action, or a claim or defense 
of any party. 
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SJHSRI objects to the production of any material that is deemed 
confidential by the Transition Services Agreement between SJHSRI and 
Prospect CharterCare, LLC, dated July 1, 2015. 

SJHSRI is not in possession, custody or control of any documents 
“relating to communications” with the identified entities, however, without 
waiving any of SJHSRI’s objections, SJHSRI is in the process undertaking 
a reasonable investigation to identify and produce non-privileged 
communications responsive to this request. 

Exhibit 15 (SJHSRI’s Second Objection) at 2-3. 

All of the above objections are absurd: 

 SJHSRI’s communications with third parties are not protected by attorney-
client privilege. 

 SJHSRI’s hypothetical invocation of “common interest”[15] privilege that 
“may” exist is dubious on its face and in any event is unsupported by 
reference to any applicable joint defense agreement. 

 SJHSRI’s communications with third parties are not protected work 
product.  The possibility that communications to third parties may cast 
some light on an attorney’s thoughts does not transmogrify those 
communications into privileged work product.  To the extent 
communications with third parties reveal an attorney’s mental impressions, 
any privilege is waived.  If SJHSRI’s argument were accepted, even the 
Court itself would be prohibited from inquiring of SJHSRI and its counsel 
about the SJHSRI’s woeful efforts to comply with any subpoena. 

 SJHSRI’s communications regarding efforts to comply with subpoenas in 
this receivership proceeding obviously do relate to this receivership 
proceeding.  In any event, that is not a valid basis for objection. 

 SJHSRI’s quotation “potential liability or obligation of any persons or 
entities to pay damages or funds to the Plan” is a non-sequitur since that 
is not part of the request. 

 SJHSRI’s statement that “This request seeks documents that are not 
relevant to the subject matter involved in the pending action, or a claim or 
defense of any party” is both a non-sequitur and false.  This is a Court-
ordered investigation into numerous matters, being conducted by (inter 
alia) subpoena. 

                                            
15

 At this point, the only “common interest” that SJSHRI shares with others is the common desire to block 

any inquiry into the facts surrounding this debacle.  SJHSRI obviously seeks to suppress anything that 

might frustate SJHSRI’s stated goal of inflicting the cuts they requested. 
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 SJHSRI’s objection to “the production of any material that is deemed 
confidential by the Transition Services Agreement between SJHSRI and 
Prospect CharterCare, LLC, dated July 1, 2015” is both hypothetically 
stated and directly contradicts SJHSRI’s prior representations to the Court 
that it would not object to production of documents on “confidentiality” 
grounds.  In addition, SJHSRI has failed to produce a copy of the 
referenced Transition Services Agreement , notwithstanding that it is itself 
responsive to the First Subpoena. 

All of these objections should be overruled.  In addition, as noted supra at 8, 

SJHSRI is engaging in preposterous doublespeak when it responds that it both has no 

responsive documents and is still searching for responsive documents. 

2. Regarding SJHSRI’s own efforts to comply with subpoenas 

As to the request for “All documents relating to SJHSRI’s efforts to comply with 

subpoenas issued in connection with” the instant receivership proceeding, SJHSRI 

asserts most of the same blunderbuss objections discussed above, including, 

remarkably, “common interest privilege.”  (Apparently SJHSRI believes it shares a 

common interest with itself!).  All of these objections should again be overruled.   

After asserting reiterating these objections, SJHSRI again states: 

Without waiving any of SJHSRI’s objections, SJHSRI is in the process 
undertaking a reasonable investigation to identify and produce non-
privileged documents responsive to this request. 

Exhibit 15 (SJHSRI’s Second Objection) at 3-4.  In other words, instead of having at 

least some documents at its fingertips relating to SJHSRI’s own efforts to comply with 

the First Subpoena, SJHSRI insists it is still looking. 

3. Regarding Prospect’s efforts to comply with subpoenas 

In response to the request for “All documents relating to Prospect’s efforts to 

comply with subpoenas issued in connection with” the instant receivership proceeding, 
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SJHSRI asserts the same blunderbuss objections discussed above.  These should 

again be overruled. 

In addition, as with the request for documents relating to SJHSRI’s efforts to 

comply with subpoenas, SJHSRI states: 

Without waiving any of SJHSRI’s objections, SJHSRI is in the process 
undertaking a reasonable investigation to identify and produce non-
privileged communications responsive to this request. 

Exhibit 15 (SJHSRI’s Second Objection) at 4.  This assertion is incredible, especially 

inasmuch as the November 28, 2017 letter from SJHSRI’s counsel to Special Counsel 

expressly stated: 

. . . SJHSRI has requested access to documents owned by Prospect that 
may be responsive. Prospect continues to provide access to physical 
files. .  .  . 

Exhibit 13 (quoted more fully supra at 6).  Are we to assume that all such “requests” 

were solely oral, and, if so, that there are no documents (such as emails or internal 

memoranda identifying what was said and by whom, and what was requested) referring 

to such requests? 

III. Sanctions, including monetary sanctions, should be imposed for SJHSRI’s 

bad-faith failure to comply with the Second Subpoena 

The raison d’etre of this receivership proceeding is to preserve assets for the 

retirees and provide a speedy and fair outcome.  SJHSRI’s response to the Special 

Counsel’s subpoena strikes at the heart of this purpose by delaying and imposing 

additional costs on this proceeding.  It is only just to require that SJHSRI pay Special 
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Counsel’s fees in connection with these discovery disputes.16  That will also give full 

notice to other parties from whom Special Counsel seeks documents that such activities 

will not be countenanced by the Court. 

CONCLUSION 

For all the foregoing reasons, an order should issue (1) compelling SJHSRI to 

produce all documents responsive to the First and Second Subpoenas, and (2) 

scheduling a hearing to determine whether SJHSRI should pay Special Counsel’s fees 

for these unnecessary discovery disputes. 

   Respondent, 

The Receivership Estate 

By its Attorneys, 

/s/ Max Wistow     

Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 

      Wistow, Sheehan & Loveley, PC 
      61 Weybosset Street 
      Providence, RI  02903 
      (401) 831-2700 
      (401) 272-9752 (fax) 
      mwistow@wistbar.com 
      spsheehan@wistbar.com 
      bledsham@wistbar.com 

Dated: December 20, 2017 

  

 

 

 

 

 

                                            
16

 If it is later determined that such payment has the effect of reducing funds that ultimately should be 

turned over to the pension plan, Respondent will seek to have such fees charged to the directors, officers, 

agents, and attorneys of SJHSRI who have authorized the foot-dragging we are witnessing. 
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CERTIFICATE OF SERVICE 

I hereby certify that, on the 20th day of December, 2017, I filed and served the 
foregoing document through the electronic filing system on the following users of record: 
 

Stephen F. Del Sesto, Esq. 
Pierce Atwood LLP 
One Financial Plaza, 26th Floor 
Providence, RI  02903 
sdelsesto@pierceatwood.com 

Rebecca Tedford Partington, Esq.  
Kathryn Enright, Esq. 
Jessica D. Rider, Esq. 
Office of the Attorney General 
150 South Main Street 
Providence, RI  02903 
rpartington@riag.ri.gov 
kenright@riag.ri.gov 
jrider@riag.ri.gov 

Richard J. Land, Esq. 
Chace Ruttenberg & Freedman, LLP 
One Park Row, Suite 300 
Providence, RI  02903 
rland@crfllp.com 

Christopher Callaci, Esq. 
United Nurses & Allied Professionals 
375 Branch Avenue 
Providence, RI  02903 
ccallaci@unap.org 

Arlene Violet, Esq. 
499 County Road 
Barrington, RI   02806 
genvio@aol.com 

Robert Senville, Esq. 
128 Dorrance Street, Suite 400 
Providence, RI  02903 
robert.senville@gmail.com 

Elizabeth Wiens, Esq. 
Gursky Wiens Attorneys at Law 
1130 Ten Rod Road, Suite C207 
North Kingstown, RI   02852 
ewiens@rilaborlaw.com 

Jeffrey W. Kasle, Esq. 
Olenn & Penza 
530 Greenwich Avenue  
Warwick, RI  02886  
jwk@olenn-penza.com 

George E. Lieberman, Esq. 
Gianfrancesco & Friedmann 
214 Broadway 
Providence, RI  02903 
george@gianfrancescolaw.com  

Howard Merten, Esq. 
Partridge Snow & Hahn LLP 
40 Westminster Street, Suite 1100 
Providence, RI  02903 
hm@psh.com  

Joseph V. Cavanagh, III, Esq. 
Blish & Cavanagh, LLP 
30 Exchange Terrace 
Providence, RI  02903 
Jvc3@blishcavlaw.com  

 

 
The document electronically filed and served is available for viewing and/or 

downloading from the Rhode Island Judiciary’s Electronic Filing System. 
 

/s/ Max Wistow     
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