
 

 

STATE OF RHODE ISLAND              SUPERIOR COURT 

PROVIDENCE, SC. 

 

 

St. Joseph Health Services of Rhode Island, Inc.,  : 

       : 

        : 

vs.        : C.A. No. 2017-3856 

        : 

St. Josephs Health Services of Rhode Island   : 

Retirement Plan, as amended     : 

        : 

 

 

THE RHODE ISLAND DEPARTMENT OF ATTORNEY GENERAL’S  

PARTIAL OBJECTION TO SUBPOENA  

 

 

I. Introduction  

 Now comes counsel for the Rhode Island Department of Attorney General (hereinafter 

“Attorney General”) and provides this Partial Objection to the Subpoena served on November 3, 

2017, which seeks: 

1. All documents related to the Plan1; 

2. All documents related to SJHSRI, RWH, CHARTERCARE, or Prospect;2 

3. All documents relating to any Hospital Conversion Act Proceedings (as defined 

above), including all documents relating to applications, amended applications, 

supplemental applications, exhibits, supporting documentation, or other documents 

submitted in connections with Hospital Conversion Act Proceedings;  

 

4. All notices or documents submitted or obtained in accordance with any of the 

conditions of the May 16, 2014 Decision, including CONDITIONS ## 3, 4, 5, 6, 7, 8, 

11, 12, 13, 18, 19, 23, 24, 27, and 30; 

 

5. All documents concerning the “engage[ment] with counsel for the Petitioner and the 

Court-appointed receiver” as stated in the August 24, 2017 Statement; and  

 

6. All documents concerning the “broken promises” referred to in the August 24, 2017 

Statement.   

                                                 
1 The Subpoena defines “Plan” as referring to “the St. Joseph Health Services of Rhode Island Retirement Plan and 

any of its versions or amendments. 
2 The parties conferred on this matter and Special Counsel agreed to withdraw Request #2 at this time because it is 

redundant and unnecessary. 
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See Subpoena, attached as Exhibit A. 

 

II. Background  

The majority of the documents requested relate to the 2009 Hospital Conversions Act 

(“HCA”) review of St. Joseph Health Services of Rhode Island (“SJHSRI”), Roger Williams 

Hospital and Roger Williams Medical Center (“RWMC”) to CharterCARE Health Partners 

(“CharterCARE”) and the subsequent 2014 HCA review of CharterCARE, RWMC, SJHSRI, 

Prospect Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect East Hospital Advisory 

Services, LLC, Prospect CharterCARE, LLC, Prospect CharterCARE RWMC, LLC and Prospect 

CharterCARE, SJHSRI, LLC.   

The HCA, at R.I. Gen. Laws §§ 23-17.14-1, et seq., establishes standards and procedures 

for certain hospital conversions to be reviewed by the Department of Health (“DOH”) and the 

Attorney General.  The HCA endeavors to protect public health and welfare through the standards 

and procedures established for hospital conversions.  R.I. Gen. Laws. § 23-17.14-2. Among other 

identified purposes, provisions of the HCA attempt to promote the goal of assuring a safe and 

accessible healthcare system for Rhode Island citizens.  R.I. Gen. Laws § 23-17.14-3.  The 

statutory criteria within the HCA forms the basis for the information collected by the regulators.  

As a general matter, the material provided by the transacting parties typically focuses on operations 

at the existing hospital(s), as well as what is envisioned for the hospital(s) post-conversion.  See 

e.g. R.I. Gen. Laws § 23-17.14-6. 

III. Objections 

 

a. The Subpoena Fails to Allow a Reasonable Time for Compliance3  

 

                                                 
3 The parties have agreed to rolling production. 
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Pursuant to Superior Court Rule of Civil Procedure 45(c)(3)(A)(i), a court “shall quash or 

modify a subpoena if it fails to allow reasonable time for compliance.”  The Attorney General was 

served with the Subpoena on November 3, 2017, with a returnable date just two weeks later, on 

November 17, 2017.  This is an unreasonable time for compliance given the scope of the Subpoena.  

In addition to other requests, this Subpoena seeks the Attorney General’s entire record for the 2009 

and 2014 HCA reviews, as well as documents related to the Attorney General’s monitoring of the 

2014 Decision.  The Attorney General estimates this involves a review of approximately thirty 

(30) boxes of documents.   

Because of the breadth of documents to be produced, the Attorney General requests 

additional time to respond, with rolling production of documents and a privilege log to be produced 

ninety (90) days from the return date, on February 15, 2018.  The Attorney General has estimated 

ninety (90) days as a sufficient time frame to respond, assuming that publicly available documents 

would be exempt from production in response to the Subpoena.   

As the Attorney General relayed to Special Counsel, many of the documents requested are 

publicly available through the websites maintained by the Attorney General and/or DOH, so 

Special Counsel’s review of these documents can commence immediately.  Further, in an effort to 

conserve government resources, the Attorney General should not have to produce documents that 

are already readily accessible to the issuing party. See Memorandum and Order, Costa v. Rasch, 

USDC No. 11-336L at 10. (D.R.I. April 25, 2013) (declining to order production of documents 

“readily available…at the click of a mouse”); see also Super. R. Civ. P. 26(b)(1)(A) (court may 

limit discovery methods if discovery sought is “obtainable from some other source that is more 

convenient, less burdensome, and less expensive”). The Attorney General estimates that 

approximately 3,000 pages of responsive documents are publicly available, including:   

• The 2014 HCA Initial Application with Public Exhibits, the Attorney General’s 2014 

Decision and DOH’s 2014 Decision; 
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• The 2009 joint HCA application and DOH’s 2009 Decision; and 

• DOH’s 2009 and 2014 Change in Effective Control (“CEC”) Decisions.    

 

See Screenshots of Attorney General and DOH websites, attached as Exhibit B.   

Additionally, any and all documents related to the cy pres petitions are publicly available 

through court files and should be exempt from disclosure pursuant to the Subpoena.  See In re: 

CharterCARE Health Partners Foundation, Roger Williams Hospital and St. Joseph Health 

Services of Rhode Island, Ca No. KM-2015-0035; In re: CharterCARE Health Partners 

Foundation, Ca No. 11-6822; Roger Williams Medical Center v. Patrick Lynch, Ca No. 09-665. 

b. The Subpoena Requires Disclosure of Confidential and/or Privileged 

Information 

 

Rhode Island Superior Court Rule of Civil Procedure 45(c)(3)(A)(ii) states that a court by 

which a subpoena was issued shall quash or modify the subpoena if it “requires disclosure of 

privileged or other protected matter and no exception or waiver applies…”  The Attorney General 

expects many responsive documents will be privileged, either under the deliberative process or 

other doctrines.  As mentioned above, privilege logs will be provided as the Attorney General 

provides responses. The Subpoena also requests production of documents deemed confidential by 

statute, which are different than those documents that are privileged. These two (2) categories of 

documents are discussed in greater detail below.  

i. Confidential Documents 

For both the 2009 and 2014 HCA reviews, the Attorney General deemed many documents 

confidential at the request of a transacting party/parties pursuant to R.I. Gen Laws § 23-17.14-

32(a), which states: 

The attorney general has the power to decide whether any information required 

by this chapter of an applicant is confidential and/or proprietary.  The decisions 

by the attorney general shall be made prior to any public notice of an initial 

application or any public review of any information and shall be binding on the 
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attorney general, the department of health, and all experts or consultants 

engaged by the attorney general or the department of health. 

 

This provision enables the Attorney General to obtain documents that the transacting 

parties might otherwise withhold if protection were not available.  The applicant’s ability to request 

confidential status for certain documents facilitates a comprehensive and thorough review, which 

is vital to the regulatory function of the Attorney General.   Because the Attorney General is bound 

by the confidentiality determination, confidential documents can only be disclosed pursuant to a 

waiver from the transacting parties, or an Order of this Court.  Should the Court order production 

of the confidential documents, the Attorney General respectfully requests an appropriate protective 

order or in camera review.4 

ii. Privileged Documents 

The Subpoena requests all documents for the 2009 and 2014 HCA reviews, which would 

include documents such as attorney notes, communication between staff and drafts.  Such 

documents are protected by the deliberative process privilege as the Attorney General is 

functioning in its role as a government regulator in conducting an HCA review.  These documents 

are also protected by the work product privilege.  In addition to the types of documents that 

typically qualify as privileged, the Attorney General will claim privilege for documents and 

communications with experts retained pursuant to R.I. Gen Laws § 23-17.14-13, with the exclusion 

on any final reports produced by the expert, which would be public.  

a. Deliberative Process Privilege 

                                                 
4 The Attorney General notes that in Prime Healthcare Services, Inc. v. State of Rhode Island Attorney General, et al., 

PB-2014-1992, certain CharterCARE board minutes deemed confidential were released (in a redacted form) over the 

objection of the Attorney General.  In his ruling, Justice Silverstein relied on the absence of rules and regulations as 

contemplated by R.I. Gen. Laws § 23-17.14-32(b).  To address this, on December 15, 2014, Rules and Regulations 

Pertaining to the HCA became effective.  See  http://sos.ri.gov/documents/archives/regdocs/released/pdf/AG/7926.pdf 
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Under the deliberative process privilege, the opinions, recommendations, and evaluations 

which may or may not have been made by the Attorney General, or any other individual within 

the Department of Attorney General, cannot be the subject of inquiry.  During a Hospital 

Conversion review, the Attorney General is acting within its regulatory authority pursuant to R.I. 

Gen Laws § 23-17.14-5, stating that “a conversion shall require review and approval from the 

department of attorney general … in accordance with the provisions of this chapter.”   The 

Attorney General, like other attorneys, has a privilege protecting thought process and decisions 

made during the review, and the reasoning as to strategy determinations throughout the review, 

from disclosure.  Such disclosure would improperly divulge mental processes protected by the 

privilege and seriously impede the continuing ability of the Attorney General to perform its 

regulatory function. 

Courts have long recognized the “governmental” or “deliberative process” privilege.  

Williams v. City of Boston, 213 F.R.D. 99, 100 (D.Mass. 2003).  This privilege protects against 

“exploring the minds and mental processes of governmental decision makers.” See Gomez v. City 

of Nashua, N.H., 126 F.R.D. 432, 434 (D.N.H. 1989) (citing N.O. v. Callahan, 110 F.R.D. 637, 

642 (D.Mass. 1986)).  The purpose of this long-standing privilege is to prevent injury to the quality 

of governmental decisions.  N.L.R.B. v. Sears Roebuck and Company, 421 U.S. 132, 151 (1975).  

The United States Supreme Court has described the privilege as necessary to further the policy of 

“protect[ing] the decision making process of government agencies and [particularly] documents 

reflecting advisory opinions, recommendations and deliberations…”  Id. at 150 (internal 

quotations and citations omitted).   

The Department of Attorney General must have the benefit of free and candid input on 

deliberative matters and in determining how to proceed during a regulatory review pursuant to the 

HCA.  Thus, communications between the Attorney General’s staff, as well as communications 
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between the Attorney General and experts, within the confines of the regulatory review are subject 

to the deliberative process privilege.  Any recommendation or advisement made regarding a 

particular course of action falls squarely within the privilege, as such disclosure would reveal 

internal thought processes.  Pursuant to the deliberative process privilege, mental impressions, 

evaluations, recommendations, advisory opinions, and any further deliberations the Department of 

Attorney General made during the HCA reviews are immune from production.   

b. Work Product Privilege 

Under the additional protections afforded by the work product doctrine, the mental 

impressions and opinions of an attorney and his or her legal theories and conclusions are “opinion” 

work product and qualify for absolute immunity from disclosure.  Crowe Countryside Realty 

Associates Co. LLC v. Novare Engineers, Inc., 891 A.2d 838, 842 (R.I. 2006).  The Supreme Court 

has said that the policy against invading the privacy of an attorney's course of preparation was both 

well recognized and essential to an orderly working of the adversarial system.  Id. at 841.  The 

immunity afforded such mental impressions of counsel is embedded in Rule 26(b)(3) of the Rhode 

Island Superior Court Rules of Civil Procedure: “… the court shall protect against disclosure of 

the mental impressions, conclusions, opinions, or legal theories of an attorney…”  Super. Ct. R. 

Civ. 26(b)(3).   

IV. Conclusion 

For the foregoing reasons, pursuant to Rule 45 of the Superior Court Rules of Civil 

Procedure, the Attorney General respectfully requests that this Honorable Court modify the 

subpoena as it relates to both the Keeper of Records deposition and the items listed in Schedule A.   

 WHEREFORE, the Attorney General prays that: 

(1) The Court allow production on a rolling basis; 

(2) Publicly available documents will be exempt from production; 
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(3) Time to respond to the Subpoena be extended ninety (90) days or until February 15, 

2018; 

(4) Time to provide a privilege log identifying all documents withheld pursuant to privilege 

be extended to February 15, 2018; and 

(5) Time to provide a log identifying all documents withheld as confidential pursuant to 

R.I. Gen Laws § 23-17.14-32(a) be extended to February 15, 2018. 

 

 

      Respectfully submitted, 

 

STATE OF RHODE ISLAND 

BY ITS ATTORNEY, 

 

PETER F. KILMARTIN 

ATTORNEY GENERAL 

 

        /s/ Kathryn Enright 

       /s/ Jessica D. Rider   

Kathryn Enright #7208 

Assistant Attorney General 

Jessica D. Rider #8801 

Special Assistant Attorney General 

150 South Main Street 

Providence, RI  02903 

Tel.: (401) 274-4400 Ext. 2236/2314 

Fax: (401) 222-2995 

Email:  kenright@riag.ri.gov/jrider@riag.ri.gov  

 

 

CERTIFICATE OF SERVICE 

 

I, the undersigned, hereby certify that on this 16th day of November, 2017, I electronically 

filed and served this document through the electronic filing system to all on record.  The document 

electronically filed is available for viewing and/or downloading from the Rhode Island Judiciary’s 

Electronic Filing System. 

 

         /s/ Diane Milia    
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