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STATE OF RHODE ISLAND      SUPERIOR COURT 

PROVIDENCE, SC  

 

CHARTERCARE COMMUNITY BOARD  : 
       : 
       : 
v.       :  C.A. No.: PC-2019-3654 
       : 
       : Hearing Date: March 6, 2020 
SAMUEL LEE, ET AL    :        @ 9:30 a.m. 

 
PLAN RECEIVER AND LIQUIDATING RECEIVER’S MEMORANDUM IN 

SUPPORT OF MOTION TO COMPEL PRODUCTION 

Stephen Del Sesto, as Receiver (“Plan Receiver”) for the St. Joseph Health 

Services of Rhode Island Retirement Plan (the “Plan”), and Thomas Hemmendinger, as 

Liquidating Receiver (“Liquidating Receiver”) of CharterCARE Community Board 

(“CCCB”), St. Joseph Health Services of Rhode Island (“SJHSRI”), and Roger Williams 

Hospital (“RWH”), submit this memorandum in support of their motion to compel 

production of documents and other information from Defendant Prospect Chartercare, 

LLC (“Prospect Chartercare”) pursuant to the Stipulation and Consent Order entered on 

April 25, 2019 (the “April 25, 2019 Stipulation and Consent Order”).1 

HISTORY AND TRAVEL 

I. The Put Option 

CCCB presently owns (and holds in trust for the Plan Receiver) a membership 

interest in Prospect Chartercare.2  The Plan Receiver clearly has the right to direct 

 
1 A copy of the Stipulation and Consent Order is attached hereto as Exhibit 3. 

2 See Plan Receiver and Liquidating Receiver’s Memorandum in Support of Pending Motion for Injunctive 
Relief filed on February 7, 2020 at 2-5. 
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CCCB concerning the exercise of the Put option, and CCCB has the obligation to take 

direction.3  However, the Plan Receiver has not yet directed CCCB to exercise the Put 

option. 

II. The Petitions for Liquidation and the Liquidating Receivership 

The Settlement Agreement between the Plan Receiver and CCCB. SJHSRI, and 

RWH obligated CCCB, St. Joseph Health Services of Rhode Island (“SJHSRI”), and 

Roger Williams Hospital (“RWH”) to petition the Superior Court for judicially supervised 

liquidation upon the direction of the Plan Receiver.4  On December 13, 2019 counsel for 

CCCB, SJHSRI, and RWH filed the Petition for Judicial Dissolution and Liquidation of 

Assets Pursuant to R.I. Gen. Laws § 7-6-61, in the case captioned In re: CharterCARE 

Community Board, St. Joseph Health Services of Rhode Island, and Roger Williams 

Hospital, PC-2019-11756 (the “Liquidation Proceeding”). 

On December 18, 2019, the Liquidating Receiver (i.e. Attorney Thomas 

Hemmendinger) was appointed Temporary Liquidating Receiver of CCCB, SJHSRI, and 

RWH.  Liquidation Proceeding Order dated December 18, 2019.  On January 17, 2020 

he was appointed Permanent Liquidating Receiver.  Liquidation Proceeding Order dated 

January 17, 2020. 

 
3 See Plan Receiver and Liquidating Receiver’s Memorandum in Support of Pending Motion for Injunctive 
Relief filed on February 7, 2020 at 5. 

4 See Plan Receiver and Liquidating Receiver’s Memorandum in Support of Pending Motion for Injunctive 
Relief filed on February 7, 2020, Exhibit 1 (Settlement Agreement) ¶¶ 21 & 24. 
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III. The Stipulation and Consent Order 

As alleged in the Verified Complaint, CCCB has the absolute and unconditional 

contractual right to full access to the books and records of Prospect Chartercare.  

Verified Complaint ¶ 47.  Notwithstanding CCCB’s clear and unconditional right to such 

access, Prospect Chartercare repeatedly refused to comply with CCCB’s repeated 

demands therefor.  Verified Complaint ¶¶ 45-46.  Accordingly, when CCCB commenced 

this action on March 13, 2019, the Verified Complaint included claims for breach of 

contract arising out of the refusal to allow such access, and the relief CCCB sought 

included a prayer for “reformation of the LLC Agreement to allow CCCB sufficient time 

to determine the value of the put option and whether or not it should be exercised.”  

Verified Complaint at 23.  Thereafter, CCCB filed a Motion for Temporary and 

Permanent Injunction and Equitable Relief (the “Pending Motion for Injunctive Relief”) 

on March 18, 2019, to compel access to the books and records and to preserve CCCB’s 

right to exercise the Put Option until such access was obtained. 

After the Verified Complaint and Pending Motion for Injunctive Relief were filed, 

the Court entered a Stipulation and Consent Order on April 25, 2019 (the “April 25, 2019 

Stipulation and Consent Order”).  The signatories were the Prospect Entities, CCCB 

and the Plan Receiver. It contains the following provisions: 

1. On or before May 15, 2019, PCC will provide CCCB 
with financial information in connection with CCCB’s 
evaluation of the “put option” as requested by CCCB in 
correspondence dated September 20, 2018, October 2, 2018, 
October 3, 2018, and November 6, 2018.  Thereafter, CCCB 
may by email request such additional information as 
CCCB reasonably requires in connection with the 
evaluation of the “put option” under the Prospect 
Chartercare, LLC Agreement (the “LLC Agreement”), and 
PCC will provide such information within fifteen (15) days 
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of such email(s), provided the information is available.  
PCC shall not be required pursuant to this Stipulation and 
Consent Order to produce documents that are subject to the 
attorney-client privilege, joint defense privilege and/or 
attorney work product doctrine, provided that any objections 
to production of documents pursuant to this Order on the basis 
of attorney-client privilege, joint defense privilege and/or 
attorney work product doctrine are noted at the time for 
production, and any documents withheld from production 
based on such objections are identified in a privilege log in 
accordance with the requirements of Super. R. Civ. P. 
26(b)(5) & (7).  If the parties disagree over whether any 
information that CCCB requests is relevant for the valuation 
process, or that claims of attorney-client privilege, joint 
defense privilege and/or attorney work product doctrine 
should be overruled and production of documents should be 
compelled, the parties may seek a resolution of such dispute 
on an expedited basis from Judge Stern. 

April 25, 2019 Stipulation and Consent Order ¶ 1 (emphasis supplied). 

Pursuant to the April 25, 2019 Stipulation and Consent Order, the instant action 

is stayed for most purposes.  However, the April 25, 2019 Stipulation and Consent 

Order expressly provides that notwithstanding that stay, the parties may file motions to 

enforce the April 25, 2019 Stipulation and Consent Order: 

4. Except as to the motion for injunctive relief addressed 
above, a motion for relief from the confidentiality provision of 
the protective order, or a motion to enforce this Stipulation 
and Consent Order, the pending litigation commenced by 
CCCB will be stayed until twenty (20) days after any party to 
this agreement provides written notice to all parties 
withdrawing agreement to the stay or until December 20, 
2019, whichever is later. . . . 

[Emphasis supplied] 

April 25, 2019 Stipulation and Consent Order. 
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Following the entry of the April 25, 2019 Stipulation and Consent Order, the 

Prospect Entities undertook to produce documents.  To enable the Plan Receiver to 

review this production and determine what additional information was required, the 

parties agreed to, and on November 22, 2019 the Court entered, another Stipulation 

and Consent Order (the “November 22, 2019 Stipulation and Consent Order”), which 

further extending the time for exercise of the Put option, to and including February 10, 

2020.  Again, the signatories were the Prospect Entities, CCCB, and the Plan Receiver.  

The November 22, 2019 Stipulation and Consent Order expressly provided that “[a]ll 

other provisions of the Stipulation and Consent Order entered on April 25, 2019 remain 

in full force and effect.” 

IV. Requests for Documents and Other Information 

On January 21, 2020, which was two business days after the Liquidating 

Receiver’s permanent appointment, the Liquidating Receiver and the Plan Receiver 

jointly emailed counsel for the Prospect Entities requesting further documentation and 

information that they “reasonably require in connection with the evaluation of the ‘Put 

option’ under the Prospect Chartercare, LLC Agreement.”  This request is attached 

hereto as Exhibit 1.  Consistent with Prospect Chartercare’s undertaking and obligation 

to provide information, this request both sought documents and asked Prospect 

Chartercare to provide information in response to questions. Then on January 30, 2020 

the Liquidating Receiver and the Plan Receiver jointly emailed counsel with a 

supplemental document request, which is attached hereto as Exhibit 2.  The Prospect 

Entities have failed to make any response whatsoever to either of these requests, 

notwithstanding their obligation to do so within fifteen (15) days of the requests. 
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ARGUMENT 

I. Prospect Chartercare Violated the Stipulation and Consent Order 

Pursuant to the April 25, 2019 Stipulation and Consent Order, “CCCB may by 

email request such additional information as CCCB reasonably requires in connection 

with the evaluation of the ‘put option’ under the Prospect Chartercare, LLC Agreement 

(the ‘LLC Agreement’), and PCC will provide such information within fifteen (15) 

days of such email(s), provided the information is available.”  April 25, 2019 Stipulation 

and Consent Order ¶ 1 (emphasis supplied).  “Use of the word ‘will’ is commonly 

recognized as ‘having the mandatory sense of ‘shall’ or ‘must’ . . . .’”  Bellucci v. 

Avedesian, No. C.A. KC 2004-0456, 2006 WL 3293974, at *3 (R.I. Super. Nov. 8, 2006) 

(quoting Summit Packaging Sys. v. Kenyon & Kenyon, 273 F.3d 9, 12 (1st Cir.2001) 

(citing Black's Law Dictionary 1102 (6th ed. 1991))).  “Accordingly, like the word ‘shall,’ 

the word ‘will’ should ‘not be given a permissive meaning where it is used with reference 

to any right or benefit to anyone, and the right and benefit depends upon giving a 

mandatory meaning to the word.’”  Bellucci, 2006 WL 3293974 (quoting Dunahee v. 

Chenoa Welding and Fabrication, Inc., 652 N.E.2d 438, 442 (Ill. App. 4th Dist. 1995)).  

Thus, Prospect Chartercare’s obligation to produce the requested documents and 

information was mandatory.  By failing to provide the documents and information 

requested in Exhibits 1 and 2, Prospect Chartercare violated the April 25, 2019 

Stipulation and Consent Order. 
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II. The Plan Receiver and the Liquidating Receiver are Entitled to an Order 
Compelling Production 

Accordingly, the Plan Receiver and the Liquidation Receiver are entitled to an 

order compelling Prospect Chartercare to provide both the documents and the 

information requested in Exhibits 1 and 2. 

CONCLUSION 

The Court should enter an order directing Prospect Chartercare to provide the 

Plan Receiver and CCCB with both the documents and the information requested in 

Exhibits 1 and 2. 

Respectfully submitted, 
 
Stephen Del Sesto as Receiver,  

     By his Attorney, 
 
     /s/ Max Wistow      
     Max Wistow, Esq. (#0330) 

Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 

     WISTOW, SHEEHAN & LOVELEY, PC 
     61 Weybosset Street 
     Providence, RI   02903 
     401-831-2700 (tel.) 
     mwistow@wistbar.com 

spsheehan@wistbar.com 
bledsham@wistbar.com 
 
 
Plaintiff, 
by its Liquidating Receiver 
 
/s/ Thomas S. Hemmendinger    
Thomas S. Hemmendinger (#3122) 
Brennan, Recupero, Cascione, 
Scungio & McAllister, LLP 
362 Broadway 
Providence, RI  02909 
Tel. (401) 453-2300 Fax (401) 453-2345 
themmendinger@brcsm.com 

Dated:  February 20, 2020 
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CERTIFICATE OF SERVICE 

 I hereby certify that, on the 20th day of February, 2020, I filed and served the 
foregoing document through the electronic filing system on the following users of record: 

    

Robert D. Fine, Esq. 
Andre S. Digou, Esq.  
Chace Ruttenberg & Freedman LLP 
One Park Row, Suite 300 
Providence, RI  02903 
rfine@crfllp.com 
adigou@crfllip.com 
 

Vincent A. Indeglia, Esq. 
Ryan J. Lutrario, Esq. 
Indeglia & Associates 
300 Centerville Road 
The Summit East, Suite 320 
Warwick, RI  02886 
vincent@indeglialaw.com  
rlutrario@indeglialaw.com  

  

W. Mark Russo, Esq. 
Ferrucci Russo P.C. 
55 Pine Street, 3rd Floor 
Providence, RI 02903 
mrusso@frlawri.com  

Thomas S. Hemmendinger, Esq. 
Sean J. Clough, Esq. 
Lisa M. Kresge, Esq. 
Ronald F. Cascione, Esq. 
Brennan Recupero Cascione Scungio 
  McAllister LLP 
362 Broadway 
Providence, RI 02909 
themmendinger@brcsm.com 
sclough@brcsm.com 
lkresge@brcsm.com 
rcascione@brcsm.com 
 

The document electronically filed and served is available for viewing and/or 
downloading from the Rhode Island Judiciary’s Electronic Filing System. 
 

/s/ Max Wistow     
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From: Stephen Del Sesto
To: Preston Halperin; Mark Russo; Christopher J. Fragomeni
Cc: Max Wistow; Stephen P. Sheehan; Benjamin Ledsham; Thomas S. Hemmendinger; Lisa M. Kresge; Julie

Zaccagnini
Subject: St. Joseph/CCCB - Letter regarding request for additional information
Date: Tuesday, January 21, 2020 12:16:02 PM
Attachments: 012120 ltr to Halperin re additional info to eval put (from SFD.TSH).pdf

Dear Preston and Mark:
 
Please see the attached letter signed jointly by Tom Hemmendinger, Esq., in his capacity
as the Liquidating Receiver, and me, in my capacity as the Plan Receiver, requesting
additional information.  Thank you.
 
Sincerely,
Stephen Del Sesto, Esq
As and only as Receiver for the
St. Joseph Health Services of RI Retirement Plan
 
And
 
Tom Hemmendinger, Esq. (by SFD with permission)
As and only as Liquidating Receiver for CCCB et. al.
 

Stephen DelSesto    

PIERCE ATWOOD LLP  PH 401.490.3415   
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