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Stephen Del Sesto (as Receiver and Administrator of the St. Joseph Health 

Services of Rhode Island Retirement Plan) (the “Receiver”), CharterCARE Community 

Board (“CCCB”), St. Joseph Health Services of Rhode Island (“SJHSRI”), and Roger 

Williams Hospital (“RWH”) (collectively the “Heritage Hospitals”) submit this 

memorandum in support of their joint motion for authorization, in the discretion of the 

Receiver, to exercise the “put option” (“Put Option”) referred to in the Amended & 

Restated Limited Liability Company Agreement of Prospect Chartercare, LLC (the “LLC 

Agreement”) or to direct its exercise. 

HISTORY AND TRAVEL 

I. The Put Option 

CharterCARE Community Board presently owns a minority membership interest 

in Prospect Chartercare, LLC.1  Section 14.5 of the LLC Agreement provides: 

14.5 CCHP Put Option. 

(a) Within 90 days following either -- (i) the fifth (5th) anniversary of the 
date of this Agreement,[2] or (ii) the occurrence either of the conditions set 
forth in Section 3.2(c) of this Agreement -- CCHP[3] shall have the option 
to sell to the Prospect Member, and the Prospect Member shall have the 
obligation to purchase, all of the Units held by CCHP in exchange for a 
payment in cash of a purchase price equal to the Appraised Value of the 
Units (as per Section 14.6 below). The Prospect Member shall give the 
Company and CCHP written notice or the foreclosure referenced in 

                                            

1 The LLC Agreement recites that CharterCARE Community Board’s membership interest is 15%.  
CharterCARE Community Board alleges in in the Superior Court action CharterCARE Community Board 
v. Samuel Lee et al., PC-2019-3654 that, because the Prospect Entities have failed to perform certain 
funding obligations under the LLC Agreement, that membership interest is actually greater than 15%. 

2 Formerly June 20, 2019.  See infra at 2. 

3 “CCHP” here refers to CharterCARE Community Board, which was formerly known as CharterCARE 
Health Partners.  CharterCARE Community Board transferred the business name CharterCARE Health 
Partners to Prospect Chartercare, LLC in connection with the Prospect Entities’ uninterrupted 
continuation of the business of the hospitals that were the subject of the 2014 Asset Sale. 
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Section 3.2(c) as soon as practicable, but in no event later than thirty (30) 
days after such event has occurred. The Prospect Member's failure to give 
such notice shall not affect CCHP's rights granted herein. 

(b) Within the 90ꞏday period referenced in Section 14.5(a) above, CCHP 
shall give written notice to the Prospect Member and the Company of its 
election to exercise the option to sell all of its Units to the Prospect 
Member (the "Put Election Notice"). If CCHP fails to give a Put Election 
Notice within the applicable ninety (90)-day time limit, the option to sell 
shall lapse. The closing of the purchase and sale of CCHP's Units to the 
Prospect Member shall be held at a mutually acceptable place on a 
mutually acceptable date not more than ninety (90) days after the date onꞏ 
which the Put Election Notice is received by the Prospect Member; 
provided that such time period shall be extended if needed such that the 
closing occurs within forty-five (45) days following the determination of the 
Appraised Fair Market Equity Value of the Company pursuant to Section 
14.6 below. The Prospect Member shall make payment to CCHP for the 
Units being purchased by delivering immediately available funds to an 
account designated by CCHP in the full amount of the purchase price 
applicable to the Units. CCHP shall transfer to the Prospect Member all of 
the Units being sold, free and clear of all claims, liabilities, options, 
pledges or other encumbrances of any kind (other than those arising 
under this Agreement and applicable Law). 

LLC Agreement § 14.5. 

II. The Stipulation and Order amending the time for exercising the Put Option 

Under the LLC Agreement, the Put Option was originally exercisable during a 90-

day period commencing on June 20, 2019.  Pursuant to the Stipulation and Consent 

Order4 entered on April 25, 2019 in the Superior Court action CharterCARE Community 

Board v. Samuel Lee et al., PC-2019-3654 (the “April 25, 2019 Stipulation”), the ninety-

day period for exercising the Put Option was modified to commence on September 21, 

2019. 

                                            

4 A copy of the Stipulation and Consent Order is attached hereto as Exhibit 1. 
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III. The Settlement Agreement 

The Settlement Agreement5 entered into as of August 31, 2018 between and 

among Plaintiffs and the Heritage Hospitals (the “Settlement Agreement”), if approved 

by the United States District Court, would transfer CharterCARE Community Board’s 

membership interest in Prospect Chartercare, LLC to the Receiver for the benefit of the 

Retirement Plan.  Presently, CCCB holds the membership interest in trust for the 

Receiver. 

The Settlement Agreement also provides in relevant part: 

In the event that the Settling Parties are still seeking the Order Granting 
Final Settlement Approval[6] on June 20, 2019, the Settling Defendants 
agree to exercise the Put Option upon the request of the Receiver and at 
such time as the Receiver may select, provided the Settling Defendants 
shall have no such obligation if the Receiver makes the request after the 
Court[7] has refused to grant final settlement approval. 

Settlement Agreement ¶ 20.  This provision was included in the Settlement Agreement 

because of the possibility that final settlement approval may not yet have been obtained 

when the Put Option became exercisable, and even when the period for the exercise of 

the Put Option had expired.  In that circumstance, CCCB would be holding its interest in 

Prospect Chartercare in trust for the Receiver, but the Receiver would not yet have legal 

title, such that only CCCB could exercise the Put Option.  The Plaintiffs in the federal 

                                            

5 The Settlement Agreement was filed in this Receivership action on September 4, 2018 as an exhibit to 
Receiver’s Petition for Settlement Instructions, and was approved by this Court on November 16, 2018. 

6 Defined as the U.S. District Court “order approving the Settlement 1) as fair, reasonable, and adequate, 
2) as a good faith settlement under R.I. Gen. Laws § 23-17.14-35, 3) awarding attorneys’ fees to 
Plaintiffs’ Counsel, and 4) such other and further relief as the [U.S. District] Court may direct.”  See 
Settlement Agreement ¶ 1(x). 

7 Defined as the United States District Court for the District of Rhode Island.  See Settlement Agreement 
¶ 1(i). 
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court action believed that this provision was necessary to enable the Receiver to protect 

and maximize the value of the Receiver’s equitable interest during this interim period. 

The Prospect Entities filed objections to the Petition for Settlement Instructions 

with this Court—which this Court overruled8 on standing, ripeness, and party-in-interest 

grounds—but which the Prospect Entities have subsequently raised again in opposition 

to approval of the Settlement Agreement by the U.S. District Court.  These objections 

are meritless for the reasons previously briefed by the Receiver in this action and by the 

Plaintiffs in the U.S. District Court action.  In any event, the exercise of the Put Option (if 

undertaken) would moot those objections.9 

IV. The November 16, 2018 Order 

On November 16, 2018, this Court entered an Order granting the Receiver’s 

Petition for Settlement Instructions as follows: 

The Petition for Settlement Instructions is granted, and the PSA [Proposed 
Settlement Agreement] may be filed with the Federal Court at an 
appropriate time for approval.  The PSA is approved for purposes of this 
proceeding, subject to the following two conditions: (1) the Receiver 
refrains from exercising any rights under the PSA prior to the federal 
court’s determination of whether to approve the PSA; and (2) prior to 
implementing, or directing that CCCB implement, any rights, whatsoever, 
in favor of the Receiver (or the Plan) derivative of CCCB’s rights in CCF 
[CharterCARE Foundation] or PCC [Prospect Chartercare, LLC], the 
Receiver must provide all parties, including but not limited to the 
Objectors, with twenty (20) days written notice.  All prior Orders remain in 
full force and effect. 

                                            

8 See St. Joseph Health Services of Rhode Island, Inc. v St. Josephs Health Services of Rhode Island 
Retirement Plan, No. PC-2017-3856, 2018 WL 5792151, at *8-9 (R.I. Super. Oct. 29, 2018). 

9 For example, the exercise of the Put Option and concomitant conversion of the minority membership 
interest into cash would moot the Prospect Entities’ baseless argument that the transfer of that 
membership interest to the Receiver violates the LLC Agreement. 
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November 16, 2018 Order. 

V. The pending motion for final approval of the Settlement Agreement by the 
U.S. District Court 

On November 21, 2018 the Plaintiffs and the Heritage Hospitals filed a Joint 

Motion for Settlement Class Certification, Appointment of Class Counsel, and 

Preliminary Settlement Approval before the U.S. District Court, which granted its 

preliminary approval on June 6, 2019.10  A hearing regarding final approval has been 

set down for September 10, 2019.  Final approval (if any) is still pending at this time. 

ARGUMENT 

The time for exercising the Put Option is imminent.  In the event it is determined11 

that the Put Option should indeed be exercised, the Court’s November 16, 2018 Order 

poses a potential obstacle to doing so.  This Order is interlocutory and therefore 

remains “subject to revision at any time” by the Court.  Super. R. Civ. P. 54(b). 

Accordingly, the Plaintiffs and Heritage Hospitals seek an Order removing such 

obstacle by authorizing the exercise of the Put Option at such time (if any) as the 

Receiver may select.  Otherwise, a valuable contract right may be lost or, at the very 

least, it might be exercised by CCCB without the direction of the Receiver, to the 

possible prejudice of Plaintiffs in the federal court action. 

                                            

10 Del Sesto v. Prospect Chartercare, LLC, No. CV 18-328 WES, 2019 WL 2394251, at *7 (D.R.I. June 6, 
2019). 

11 Pursuant to the April 25, 2019 Stipulation, the Heritage Hospitals are obtaining valuation-related 
information from Prospect Chartercare, LLC to evaluate the value of the Put Option. 
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CONCLUSION 

The Plaintiffs and Heritage Hospitals respectfully request that the Court enter an 

order authorizing the exercise of the Put Option at such time (if any) as the Receiver 

may select. 

Respectfully submitted, 
 
Plaintiffs, 

     By their Attorneys, 
 
     /s/ Max Wistow      
     Max Wistow, Esq. (#0330) 

Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 

     WISTOW, SHEEHAN & LOVELEY, PC 
     61 Weybosset Street 
     Providence, RI   02903 
     401-831-2700 (tel.) 
     mwistow@wistbar.com 

spsheehan@wistbar.com 
bledsham@wistbar.com 

 
 

Defendants CharterCARE Community Board, St. 
Joseph Health Services of Rhode Island, and Roger 
Williams Hospital 
By their Attorney, 

/s/ Robert D. Fine    
Robert D. Fine, Esq. (#2447) 
Chace Ruttenberg & Freedman, LLP 
One Park Row, Suite 300 
Providence, RI 02903 
rfine@crfllp.com 

Dated:     August 22, 2019 
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CERTIFICATE OF SERVICE 

I hereby certify that, on the 22nd day of August, 2019, I filed and served the 
foregoing document through the electronic filing system on the following users of record: 
 

Stephen F. Del Sesto, Esq. 
Pierce Atwood LLP 
One Financial Plaza, 26th Floor 
Providence, RI  02903 
sdelsesto@pierceatwood.com 

Rebecca Tedford Partington, Esq.  
Jessica D. Rider, Esq. 
Sean Lyness, Esq. 
Neil F.X. Kelly, Esq. 
Maria R. Lenz, Esq. 
Lauren S. Zurier, Esq. 
Office of the Attorney General 
150 South Main Street 
Providence, RI  02903 
rpartington@riag.ri.gov 
jrider@riag.ri.gov 
slyness@riag.ri.gov 
nkelly@riag.ri.gov  
mlenz@riag.ri.gov  
lzurier@riag.ri.gov  

Richard J. Land, Esq. 
Robert D. Fine, Esq. 
Chace Ruttenberg & Freedman, LLP 
One Park Row, Suite 300 
Providence, RI  02903 
rland@crfllp.com 
rfine@crfllp.com 

Christopher Callaci, Esq. 
United Nurses & Allied Professionals 
375 Branch Avenue 
Providence, RI  02903 
ccallaci@unap.org 

Arlene Violet, Esq. 
499 County Road 
Barrington, RI   02806 
genvio@aol.com 

Robert Senville, Esq. 
128 Dorrance Street, Suite 400 
Providence, RI  02903 
robert.senville@gmail.com 

Elizabeth Wiens, Esq. 
Gursky Wiens Attorneys at Law 
1130 Ten Rod Road, Suite C207 
North Kingstown, RI   02852 
ewiens@rilaborlaw.com 

Jeffrey W. Kasle, Esq. 
Olenn & Penza 
530 Greenwich Avenue  
Warwick, RI  02886  
jwk@olenn-penza.com 

George E. Lieberman, Esq. 
Gianfrancesco & Friedmann 
214 Broadway 
Providence, RI  02903 
george@gianfrancescolaw.com 

Howard Merten, Esq. 
Partridge Snow & Hahn LLP 
40 Westminster Street, Suite 1100 
Providence, RI  02903 
hm@psh.com 
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Joseph V. Cavanagh, III, Esq. 
Blish & Cavanagh, LLP 
30 Exchange Terrace 
Providence, RI  02903 
jvc3@blishcavlaw.com 

William M. Dolan, III, Esq. 
Adler Pollock & Sheehan P.C. 
One Citizens Plaza, 8th Floor 
Providence, RI 02903-1345 
wdolan@apslaw.com 

David A. Wollin, Esq. 
Christine E. Dieter, Esq. 
Hinckley Allen & Snyder, LLP 
100 Westminster Street, Suite 1500 
Providence, RI 02903-2319 
dwollin@hinckleyallen.com 
cdieter@hinckleyallen.com 

Preston W. Halperin, Esq. 
Christopher J. Fragomeni, Esq. 
Dean J. Wagner, Esq. 
Shechtman Halperin Savage, LLP 
1080 Main Street 
Pawtucket, RI  02860 
phalperin@shslawfirm.com 
jfragomeni@shslawfirm.com 
dwagner@shslawfirm.com  

Stephen Morris, Esq. 
Rhode Island Department of Health 
3 Capitol Hill 
Providence, RI  02908 
stephen.morris@ohhs.ri.gov 

Andrew R. Dennington, Esq. 
Conn Kavanagh Rosenthal Peisch & Ford 
One Federal Street, 15th Floor 
Boston, MA 02110 
adennington@connkavanagh.com  

Scott F. Bielecki, Esq. 
Cameron & Mittleman, LLP 
301 Promenade Street 
Providence, RI  02908 
sbielecki@cm-law.com 

Steven J. Boyajian, Esq. 
Robinson & Cole LLP 
One Financial Plaza, Suite 1430 
Providence, RI  02903 
sboyajian@rc.com  

Ekwan Rhow, Esq. 
Bird, Marella, Boxer, Wolpert Nessim, 
Drooks, Licenberg & Rhow, P.C. 
1875 Century Park East, 23rd Floor 
Los Angeles, CA  90067-2561 
erhow@birdmarella.com 

W. Mark Russo, Esq. 
Ferrucci Russo P.C. 
55 Pine Street, 4th Floor 
Providence, RI 02903 
mrusso@frlawri.com 

The document electronically filed and served is available for viewing and/or 
downloading from the Rhode Island Judiciary’s Electronic Filing System. 
 

/s/ Max WIstow    
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