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Stephen F. Del Sesto, Esq., in his capacity as the Permanent Receiver (the 

“Receiver”) of the St. Joseph Health Services of Rhode Island Retirement Plan (the 

“Plan”), submits this memorandum in support of his objection to CharterCARE 

Foundation’s emergency motion (the “Emergency Motion”) to postpone the September 

13, 2018 hearing on the Receiver’s Petition for Settlement Instructions (the “Petition”). 

THE PETITION FOR SETTLEMENT INSTRUCTIONS 

The Petition asks the Court to authorize the Receiver to proceed with the 

proposed settlement (“Proposed Settlement”) of claims the Receiver has asserted 

against CharterCARE Community Board (“CCCB”), St. Joseph Health Services of 

Rhode Island (“SJHSRI”), and the corporation Roger Williams Hospital (“RWH”) 

(collectively the “Settling Defendants”), in the lawsuit filed in the United States District 

Court for the District of Rhode Island (C.A. No: 1:18-CV-00328-WES-LDA) (the “Federal 

Court Action”), and in the lawsuit filed in the Rhode Island Superior Court (C.A. NO.: 

PC-2018-4386) (the “State Court Action”), concerning the alleged underfunded status of 

the St. Joseph Health Services of Rhode Island Retirement Plan (“the Plan”). 

SUMMARY OF ARGUMENT 

The Receiver objects to the Emergency Motion as a fundamentally inappropriate 

and misguided interference with the efficient and speedy administration of the 

Receivership, which if allowed would further injure the Plan and its over 2,700 Plan 

participants.  Specifically: 

1) CharterCARE Foundation has no legitimate interest in or right to object to 
the Petition, since CharterCARE Foundation at most is merely another 
putative debtor of the Receivership Estate; 

2) CharterCARE Foundation’s objections to the Proposed Settlement are 
premature on multiple levels, including that: 
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a) Neither the effect nor the validity of the proposed Consent of Sole 
Member to which CharterCARE Foundation objects is before the 
Court in connection with the petition; 

b) The delivery to the Receiver of the proposed Consent of Sole 
Member is contingent on the federal court’s approval of the 
Proposed Settlement, which may never happen; and 

c) The Receiver has presently asserted no claims against 
CharterCARE Foundation based upon said Consent of Sole 
Member; 

3) CharterCARE Foundation’s claim that CCCB in fact is not its sole member 
is simply and indisputably wrong,1 and contradicted by: 

a) CharterCARE Foundation’s own Articles of Incorporation, which 
name CCCB as its sole member, and have never been amended to 
revoke that membership; 

b) Representations to the Rhode Island Attorney General and 
Department of Health, by all of the applicants to the 2014 Hospital 
Conversion Act proceeding, that CCCB would continue as 
CharterCARE Foundation’s sole member after the 2014 sale of Our 
Lady of Fatima Hospital and Roger Williams Hospital to the 
Prospect entities; and 

c) CharterCARE Foundation’s representations to this Court in 
connection with the 2015 Cy Pres Proceeding that CCCB is its sole 
member. 

4) CharterCARE Foundation’s claims that CCCB abandoned its sole 
membership interest is equally meritless; 

5) The Plan participants are the victims here, not CharterCARE Foundation, 
which obtained its funds through fraud; and 

6) CharterCARE Foundation’s request to postpone the hearing date to 
October 8, 2018 is just another attempt to delay the efficient and speedy 
resolution of the Receivership Proceedings to the detriment of the wholly 
innocent Plan participants who continue to suffer the uncertainty and 
anxiety over whether the Plan will have sufficient funds to pay the pension 
benefits they earned through years of service, or alternatively, will have to 
suffer a cut of their already meagre benefits. 

 

                                            
1 We assume that current counsel for CharterCARE Foundation is proceeding in ignorance, and not 
intentionally misrepresenting these facts. 
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ARGUMENT 

I. CharterCARE Foundation Has No Legitimate Interest in the Petition 

This case is a receivership. CharterCARE Foundation is not even a party, except 

with respect to its duty to produce documents pursuant to subpoenas issued in this 

proceeding. 

The Receiver has been tasked with marshalling the assets of the Plan.2  The 

Receiver has not been charged with protecting the interests of entities against whom 

the Plan has possible claims.  Indeed, any such charge would create an irresolvable 

conflict of interest, since the Receiver is required to zealously maximize the assets of 

the Receivership Estate, not protect the interests of debtors at the expense of the 

Receivership Estate. 

Pursuant to his charge, the Receiver has negotiated the Proposed Settlement 

with certain parties against whom the Receiver has asserted claims on behalf of the 

Plan, which the Receiver believes is “in the best interests of the Receivership Estate, 

the Plan, and the Plan participants.”  Petition ¶ 36.  Not surprisingly, the Receiver does 

not contend that the proposed settlement is in the best interests of any of the debtors of 

the Receivership Estate. 

Just as the Receiver has not been tasked with protecting the interests of possible 

debtors of the Receivership Estate, so too the criteria the Court must consider in 

                                            
2 See Order Appointing Permanent Receiver ¶ 5 (“That said Receiver be and hereby is authorized, 
empowered and directed to take control, possession and charge of said Respondent and its assets, 
wherever located, and manage and continue the administration and oversee the Respondent and to 
reasonably preserve the same, and is hereby vested with title to the same; to collect and receive the 
debts, property and other assets and effects of said Respondent, with full power to prosecute, defend, 
adjust and compromise all claims and suits of, by, against or on behalf of said Respondent and to appear, 
intervene or become a party in all suits, actions or proceedings relating to said estate, assets, effects and 
property as may in the judgment of the Receiver be necessary or desirable for the protection, 
maintenance and preservation of the assets of said Respondent.”). 
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determining whether to approve the Proposed Settlement do not include whether it 

protects the interests of any debtors, such as the interests of the Settling Defendants or 

the interests of any of the other Defendants in the Federal Court Action and the State 

Court Action.  To the contrary, the Court must consider the interests of the creditors of 

the Receivership Estate, principally the Plan participants, not the debtors.  In Brook v. 

The Education Partnership, Inc., No. PB 08-4185, 2010 WL 1456787, at *3 (R.I. Super. 

Apr. 8, 2010) (Silverstein, J.), the Superior Court held: 

As discussed supra, in determining whether to approve the Receiver's 
proposed settlement the Court must consider certain factors and “assess 
and balance the value of the claim that is being compromised against the 
value to the estate of the acceptance of the compromise proposal.” 
Among the factors to be considered are: (1) the probability of success in 
the litigation; (2) the likelihood of difficulties in collection of any judgment; 
(3) the complexity, expense, inconvenience, and delay of the litigation 
involved; and (4) the paramount interests of the creditors. The Court 
will also give deference to the Receiver's business judgment. 

Id. at *5 (internal citations omitted) (emphasis added).  The only creditors of the Plan 

are the Plan participants. 

Accordingly, the possibility that the Proposed Settlement might disadvantage 

CharterCARE Foundation in the future either enhances the Proposed Settlement or, at 

most, is irrelevant to this Court’s decision on the Petition.  Indeed, by its objection to the 

Petition, CharterCARE Foundation seeks to turn these Receivership Proceedings on 

their head, into a vehicle to protect the rights of debtors of the Receivership Estate. 

II. CharterCARE Foundation Also Lacks Standing Because Its Objections Are 
Premature 

“The party asserting standing must have an injury in fact that is ‘(a) concrete and 

particularized * * * and (b) actual or imminent, not conjectural or ‘hypothetical.’” 

1112 Charles, L.P. v. Fornel Entertainment, Inc., 159 A.3d 619, 625 (R.I. 2017) (quoting 
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Cruz v. Mortgage Electronic Registration Systems, Inc., 108 A.3d 992, 996 (R.I. 2015) 

(internal quotations omitted). 

CharterCARE Foundation has demonstrated no injury in fact.  To the contrary, it 

is essentially asking the Court to issue an advisory opinion on the alleged lack of validity 

of rights that do not yet exist, concerning claims that have not yet been asserted.  Thus, 

CharterCARE Foundation’s objections to the Proposed Settlement are premature on 

multiple levels. 

First, the Petition merely seeks authorization to proceed with the Proposed 

Settlement, and does not ask the Court to adjudicate the merits or validity of those 

provisions of the Proposed Settlement to which CharterCARE Foundation objects, 

including the provisions concerning the Consent of Sole Member.  If the Court grants 

the Petition, it will, by definition, be without prejudice to CharterCARE Foundation’s 

defenses, on the merits, to any future claims asserted by virtue of the Consent of Sole 

Member.3 

Second, CharterCARE Foundation’s objections are premature because the 

Consent of Sole Member will not be delivered to the Receiver unless and until the 

federal court approves the Proposed Settlement, which may never happen.4 

                                            
3 Unless, of course, the Court were to accept CharterCARE Foundation’s invitation to adjudicate the 
validity and effect of the proposed Consent of Sole Member in the current vacuum.  We would not be 
surprised, however, that in the event the Court were to rule against CharterCARE Foundation on the 
merits of its objection, that CharterCARE Foundation would deny that such a ruling had any binding effect 
when it came time for the Receiver to exercise rights under the Consent of Sole Member, which is 
another reason why CharterCARE Foundation has no legitimate interest in the Petition.   

4 See Settlement Agreement ¶ 35 (“If the Order Granting Final Settlement Approval is not entered for any 
reason, this Settlement Agreement will be null and void and the Settling Parties will return to their 
respective positions as if this Settlement Agreement had never been negotiated, drafted, or executed.”) 

Case Number: PC-2017-3856
Filed in Providence/Bristol County Superior Court
Submitted: 9/6/2018 9:40 PM
Envelope: 1701680
Reviewer: Alexa G.



6 

Third, CharterCARE Foundation will suffer no possible injury unless and until the 

Receiver attempts to enforce the Consent of Sole Member in some way. 

Fourth, and finally, CharterCARE Foundation’s injury from such attempted 

enforcement cannot be determined until the precise nature of the Receiver’s claim 

based upon the Consent of Sole Member is known. 

In other words, CharterCARE Foundation asks the Court to issue an advisory 

opinion concerning rights that are not being adjudicated in the Receivership, on behalf 

of a debtor whose interests are not cognizable in a Receivership, that may never be 

transferred to the Receiver, and as to which the Receiver’s claims have not been 

asserted.  Thus, CharterCARE Foundation lacks standing and its objections are not 

justiciable. 

III. The Claim that CCCB is Not CharterCARE Foundation’s Sole Member Is 
Meritless 

The merits of CharterCARE Foundation’s objections to the Petition are not before 

the Court for the reasons stated.  However, the Receiver cannot allow false assertions 

to the Court to go uncorrected. 

A. CharterCARE Foundation’s Articles of Incorporation Provide that 
CCCB Is Its Sole Member and Are Controlling 

The 2011 Articles of Amendment to CharterCARE Foundation’s articles of 

incorporation state in pertinent part that: 

The sole member of the Corporation shall be CharterCARE Health 
Partners, a Rhode Island nonprofit corporation. 

Articles of Amendment to Articles of Incorporation, Article IV, section 3 (available from 

the Secretary of State’s website and attached hereto as Exhibit 4).  This provision has 
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not been amended and remains in effect, according to the records of the Secretary of 

State.5 

As discussed below, in contravention of prior representations made to the Rhode 

Island Attorney General and Department of Health, and notwithstanding that 

subsequently in January of 2015 CharterCARE Foundation stated to this Court that its 

“sole member is CharterCARE Community Board,”6 on October 30, 2014 the Board of 

Directors of CharterCARE Foundation purported to amend that entity’s by-laws to 

provide that the sole member of CharterCARE Foundation is CharterCARE 

Foundation.7  However, the Articles of Incorporation were not amended. 

Where the articles of incorporation and bylaws are inconsistent, the Rhode Island 

Nonprofit Corporation Act provides that the articles of incorporation control: 

The initial bylaws of a corporation shall be adopted by its board of 
directors. The power to alter, amend, or repeal the bylaws or adopt new 
bylaws is vested in the board of directors unless otherwise provided in the 
articles of incorporation or the bylaws. The bylaws may contain any 
provisions for the regulation and management of the affairs of a 
corporation not inconsistent with law or the articles of incorporation. 

                                            
5 For amendments to articles of incorporation to be effective, they must be filed with the secretary of state 
and the Secretary of State must issue a certificate of amendment.  See R.I. Gen. Laws § 7-6-41(c) (“Upon 
the issuance of the certificate of amendment by the secretary of state, or upon any later date, not more 
than 30 days after the filing of articles of amendment, that is set forth in the articles, the amendment 
becomes effective and the articles of incorporation are deemed to be amended accordingly.”). 

6 See Petition for Approval of Disposition of Charitable Assets Including Doctrine of Cy Pres dated 
January 13, 2015 ¶ 1 (“Petitioner, CharterCARE Health Partners Foundation, is a Rhode Island 501(c)(3) 
non-profit corporation (‘CCHP Foundation’). CCHP Foundation’s sole member is CharterCARE 
Community Board, formerly known as CharterCARE Health Partners (‘CCCB’).”). 

7 This designation of CharterCARE Foundation as its own “sole member” is a non sequitur, in that a 
corporation either has members or no members.  R.I. Gen. Laws § 7-6-15 (“A corporation may have one 
or more classes of members or may have no members.”).  There is no provision or need for a corporation 
to be its own member, and, in fact, it appears from CharterCARE Foundation’s document production that 
CharterCARE Foundation performed no acts as member of CharterCARE Foundation.  According to 
CharterCARE Foundation’s arguments discussed below, that would mean that CharterCARE Foundation 
abandoned its membership in CharterCARE Foundation! 
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R.I. Gen. Laws § 7-6-16.  Another statutory provision of the Act provides: 

(c) Unless the articles of incorporation provide that a change in the 
number of directors be made only by amendment to the articles of 
incorporation, a change in the number of directors made by amendment to 
the bylaws is controlling. In all other cases, whenever a provision of 
the articles of incorporation is inconsistent with a bylaw, the 
provision of the articles of incorporation is controlling. 

R.I. Gen. Laws § 7-6-34(c).  See A. Teixeira & Co., Inc. v. Teixeira, No. CIV. A. 84-

0152/RI, 2001 WL 418990, at *6 (R.I. Super. Apr. 12, 2001) (“In Rhode Island, 

corporate bylaws ‘may contain any provisions for the regulation and management of the 

affairs of the corporation not inconsistent with law or the articles of incorporation.’ G.L. § 

7-1.1-25.”). 

B. CCCB and the Other Transacting Parties Informed the Attorney 
General that CCCB Would Continue to Be CharterCARE Foundation’s 
Sole Member after the 2014 Hospital Conversions 

On October 18, 2013, the transacting parties submitted the Hospital Conversion 

Application to the Attorney General and Department of Health.  The transacting parties 

included all the legacy hospital entities (including CharterCARE Community Board, then 

known as CharterCARE Health Partners, a/k/a CCHP), and the various Prospect 

entities. 

In response to Question 12 of the application, the transacting parties restated the 

question and stated their response: 

12. (a) Please provide organizational charts for the existing and post-
conversion Transacting Parties and each partner, affiliate, parent, 
subsidiary or related legal entity in which either Transacting Party has a 
twenty percent (20%) or greater ownership or membership interest or 
control; and 

Response: 

* * * 
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CCHP [CharterCARE Community Board8]. RWMC and SJHSRI: 

See pre-conversion organizational charts at Exhibit 12B. 

See post-conversion organizational charts at Exhibit 12A-2 
and Exhibit 12C. 

 

(b) Please provide a detailed narrative that describes the organizational 
structure for the Transacting Parties and each partner, affiliate, parent, 
subsidiary or related legal entity in which either Transacting Party has a 
twenty percent (20%) or greater ownership or membership interest or 
control. 

Response: 

* * * 

CCHP [CharterCARE Community Board]: 

With respect to this application, the primary entities on the CCHP 
side are: 

Roger Williams Medical Center, defined above as RWMC, is a 
Rhode Island non-profit corporation that operates a 220-bed acute 
care, community hospital located in Providence, Rhode Island. 
RWMC is a wholly-owned subsidiary of CCHP [CharterCARE 
Community Board]. 

St. Joseph Health Services of Rhode Island ("SJHSRI") is a Rhode 
Island non-profit corporation of which CCHP [CharterCARE 
Community Board] is the sole Class A Member, and the Bishop of 
Providence is the sole Class B Member. SJHSRI operates Fatima 
Hospital, which is a 278-bed acute care, community hospital 
located in North Providence, Rhode Island and the HHS clinics in 
South Providence and Pawtucket. 

CharterCARE Health Partners [CharterCARE Community Board], 
defined above as CCHP, is a Rhode Island non-profit corporation 
which operates a healthcare system in the City of Providence and 
the Town of North Providence which includes RWMC and SJHSRI. 

Additionally, there are the following non-hospital CCHP affiliates 
that are included in the proposed transaction: 

                                            
8 As the Court is aware, many of the entities relevant to these Receivership proceedings have undergone 
a series of confounding—and often overlapping—name changes over a relatively short period of time. 
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* * * 

CharterCARE Health Partners Foundation [CharterCARE 
Foundation] is a not-for-profit corporation whose mission is to raise 
funds for the benefit of CCHP [CharterCARE Community Board] 
and its affiliates. On August 22, 2011, the Saint Joseph 
Foundation changed its name to CharterCARE Health Partners 
Foundation [CharterCARE Foundation], removed itself from the 
Official Catholic Directory, and became a subsidiary of CCHP 
[CharterCARE Community Board]. 

[Underlining in the original and bolded emphasis supplied] 

Exhibit 1 (excerpts of the initial Hospital Conversion Application). 

The referenced pre-conversion organizational charts (denominated Exhibit 12B) 

included a document bates stamped PHCA00363.  This organizational chart showed 

CharterCARE Health Partners (i.e. CharterCARE Community Board) at the apex above 

various entities including CharterCARE Health Partners Foundation (i.e. CharterCARE 

Foundation), and stated: 

CharterCARE Health Partners [CharterCARE Community Board] 
(Class A Member of all subsidiaries and sole member of all subsidiaries 
except SJHSRI) 

Exhibit 2. 

The referenced post-conversion organizational charts included a document bates 

stamped PHCA00362.  See Exhibit 3.  This organizational chart showed the legacy 

hospital entities and the various Prospect hospital entities.  In the organizational chart, 

beneath CharterCARE Health Partners (i.e. CharterCARE Community Board), was 

CharterCARE Foundation, connected to (and only to) CharterCARE Health Partners 

(i.e. CharterCARE Community Board). 

The transacting parties also restated and responded to Question 28: 

28. Please provide copies of all documents related to  

(a) Identification of all charitable assets; 
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(b) Accounting of all charitable assets for the past 3 years; 

(c) Distribution of the charitable assets including, but not limited to, 
endowments, restricted, unrestricted and specific purpose funds as each 
relates to the proposed transaction; and 

(d) Please list all current donations that include naming privileges relating 
to the donation. 

Response 

CCHP [CharterCARE Community Board], RWMC and SJHSRI: 

* * * 

(c) On the date of closing, all of the charitable assets of RWMC and 
SJHSRI will be transferred to CharterCARE Health Partners 
Foundation (CCHP Foundation) [CharterCARE Foundation]. 

By way of background, on February 27, 2007, St. Joseph Health 
Services Foundation, Inc. (the "SJ Foundation") was formed to hold 
and administer charitable donations on behalf of SJHSRI. SJ 
Foundation's sole member was SJHSRI and it was listed in the 
official Catholic Directory and was covered by the Catholic Church's 
tax exemption. Subsequent to and as part of the CCHP affiliation, 
on August 25, 2011, the organizational documents of SJ 
Foundation were revised to change its name to CharterCARE 
Health Partners Foundation [CharterCARE Foundation] and to 
make CCHP [CharterCARE Community Board] its sole 
member. Because the change of its sole member would prevent 
the CCHP Foundation [CharterCARE Foundation] from being listed 
in the official Catholic Directory and would preclude the CCHP 
Foundation from relying on the Church's tax exemption, on 
September 9, 2011, CCHP Foundation secured from the IRS a 
determination that it was 1) exempt from tax under section 
501(c)(3) of the Internal Revenue Code (IRC) and 2) a public 
charity under section 509(a)(3) of the IRC. 

* * * 

Exhibit 1. 

The transacting parties also restated and responded to Question 29: 

29. Please provide copies of documents or descriptions of any proposed 
plan for any entity to be created for charitable assets, including but not 
limited to, endowments, restricted, unrestricted and specific purpose 
funds, the proposed articles of incorporation, by-laws, mission 
statement, program agenda, method of appointment of board members, 
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qualifications of board members, duties of board members, and conflict of 
interest policies. 

Response: 

On the date of closing, all of the charitable assets of RWMC and 
SJHSRI will be transferred to CharterCARE Health Partners 
Foundation (CCHP Foundation) [CharterCARE Foundation]. 

By way of background, on February 27, 2007, SJ Foundation was 
formed to hold and administer charitable donations on behalf of 
SJHSRI. SJ Foundation's sole member was SJHSRI and it was 
listed in the official Catholic Directory and was covered by the 
Catholic Church's tax exemption. Subsequent to and as part of the 
CCHP affiliation, on August 25, 2011, the organizational 
documents of SJ Foundation were revised to change its name 
to CharterCARE Health Partners Foundation [CharterCARE 
Foundation] and to make CCHP [CharterCARE Community 
Board] its sole member. Because the change of its sole member 
would prevent the CCHP Foundation [CharterCARE Foundation] 
from being listed in the official Catholic Directory and would 
preclude the CCHP Foundation from relying on the Church's tax 
exemption, on September 9, 2011, CCHP Foundation secured from 
the IRS a determination that it was 1) exempt from tax under 
section 501(c)(3) of the Internal Revenue Code (IRC) and 2) a 
public charity under section 509(a)(3) of the IRC. 

* * * 

The Articles of Amendment to Articles of Incorporation as well 
as proposed black-lined amendments to the Revised Bylaws of 
CharterCARE Health Partners Foundation [CharterCARE 
Foundation] in connection with the transfer of charitable 
assets to CCHP Foundation are attached at Confidential 
Exhibit 29. Article VII of the Revised Bylaws entitled "Conflict of 
Interest" will remain the same. 

* * * 

Exhibit 1. 

The referenced Confidential9 Exhibit 29 consisted of two documents.  The first 

document was the 2011 Articles of Amendment to CharterCARE Foundation’s articles 

                                            
9 Though the transacting parties designated these documents as confidential, the Attorney General 
nevertheless published them on its website. 
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of incorporation (bates stamped C-PHCA14910 through C-PHCA14915).  As noted 

supra, those articles state: 

. . . The sole member of the Corporation shall be CharterCARE Health 
Partners [CharterCARE Community Board], a Rhode Island nonprofit 
corporation. . . . . 

Exhibit 4 (Articles of Amendment, article 4, section 3). 

The second document was a redlined version of CharterCARE Foundation’s 

2013 bylaws, captioned “PROPOSED REVISIONS TO BY-LAWS CHANGES 

REDLINED”.  The prior 2013 bylaws, also submitted to the Attorney General, contained 

the following section 2.01: 

ARTICLE II 

MEMBERSHIP 

SECTION 2.01. Membership. The sole Member of the Foundation shall 
be CharterCare Health Partners (“CCHP") [CharterCARE Community 
Board], a Rhode Island non-profit corporation qualifying as tax-exempt 
under Section 501(c)(3) of the Code. CCHP may from time to time 
designate a representative who shall act with the full power and authority 
of the Member. No membership may be assigned or transferred or 
encumbered in any manner whatsoever, either voluntarily, involuntarily or 
by operation of law. Any proposed or attempted assignment, transfer or 
termination of membership shall be void.[10] Notwithstanding the 
foregoing, any legally appointed successor of CCHP by way of corporate 
merger, acquisition or other similar event shall become the sole Member 
hereof. 

Exhibit 5.  The revised bylaws submitted to the Attorney General contained this same 

section 2.01 but made revisions to other sections.  See Exhibit 6. 

Notwithstanding that the transacting parties represented to the Attorney General 

that these were the proposed revised bylaws for CharterCARE Foundation, they were 

never adopted.  Instead, according to documents produced by CharterCARE 

                                            
10 Under the proposed settlement with CharterCARE Community Board, CCCB would revise this bylaw 
provision to make the membership interest assignable to the Receiver. 
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Foundation to Special Counsel pursuant to subpoena, on October 30, 2014, several 

months after the hospital conversions transaction closed in June 2014, CharterCARE 

Foundation’s own board of directors voted to adopt a different set of bylaws.  See 

Exhibit 7 (CharterCARE Health Partners Foundation Board of Directors Meeting 

October 30, 2014 minutes).  By these October 2014 bylaws, CharterCARE Foundation’s 

Board of Directors apparently attempted to usurp CharterCARE Foundation’s articles of 

incorporation’s designation of CharterCARE Community Board as the foundation’s sole 

member, stating: 

SECTION 2.01: Membership. The sole Member of the Foundation shall 
be the CharterCARE Foundation ("CCHP Foundation"), a Rhode Island 
no-for-profit corporation qualifying as tax-exempt under Section 
501©3 [sic] of the Code. CCHP Foundation may from time to time 
designate a representative who shall act with the full power and authority 
of the Member. No membership may be assigned or transferred or 
encumbered in any manner whosoever, either voluntarily, involuntarily, or 
by operation of law. Any proposed or attempted assignment, transfer, or 
termination of membership shall be void. Notwithstanding the foregoing, 
any legally appointed successor to CCHP Foundation by way of corporate 
merger, acquisition, or other similar event shall become the sole Member 
hereof. 

[Underlining in the original and bolded emphasis supplied] 

Exhibit 8. 

Notwithstanding that CharterCARE Foundation’s board purported to adopt the 

October 2014 bylaws, CharterCARE Foundation’s articles of incorporation were never 

amended to repeal the 2011 articles’ designation of CharterCARE Community Board as 

sole member.  Indeed, as discussed infra, CharterCARE Foundation thereafter 

continued to publicly acknowledge that CCCB remained its sole member, perhaps most 

notably in the Cy Pres Petition subsequently filed in 2015. 

It should be noted that there is nothing at all inconsistent between CCCB’s 

retaining its membership interest in CharterCARE Foundation, and the Attorney 
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General’s requirement that CCCB and CharterCARE Foundation not have overlapping 

boards of directors or officers.  All that requirement meant is that no director or officer of 

CCCB could also act as a director or officer of CharterCARE Foundation.  The rights 

and powers of members of a non-profit corporation are completely different than the 

rights, powers, and obligations of directors or officers.  If the Attorney General also 

wanted CCCB to divest itself of its membership in CharterCARE Foundation as a 

condition of that approval, the way to accomplish that would be to expressly require it, 

not prohibit overlapping boards or officers.  He made no such requirement. 

C. CharterCARE Foundation Represented to This Court that CCCB Was 
Its Sole Member 

The first sentence of the 2015 Cy Pres Petition states: 

Petitioner, CharterCARE Health Partners Foundation [CharterCARE 
Foundation], is a Rhode Island 501(c)(3) non-profit corporation (“CCHP 
Foundation”). CCHP Foundation’s sole member is CharterCARE 
Community Board, formerly known as CharterCARE Health Partners 
(“CCCB”).11 

CharterCARE Foundation repeated that assertion in the fourth paragraph of the 2015 

Cy Pres Petition: 

CCCB is a Rhode Island 501(c)(3) non-profit corporation and the sole 
member of the CCHP Foundation [CharterCARE Foundation].12 

Most notably, these representations were made after the Board of Directors of 

CharterCARE Foundation on October 30, 2014 secretly13 amended its bylaws to purport 

to make CharterCARE Foundation the “sole member” of CharterCARE Foundation. 

                                            
11 Petition for Approval of Disposition of Charitable Assets Including Doctrine of Cy Pres dated January 
13, 2015 ¶ 1. 

12 Petition for Approval of Disposition of Charitable Assets Including Doctrine of Cy Pres dated January 
13, 2015 ¶ 4. 
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D. CCCB Has Not Abandoned Its Membership 

CharterCARE Foundation is subject to the Rhode Island Nonprofit Corporation 

Act: 

(a) The provisions of this chapter relating to domestic corporations apply 
to: 

(1) All corporations organized under these provisions; 

(2) All corporations previously organized under any act hereby or 
previously repealed for a purpose or purposes for which a 
corporation might be organized under this chapter; and 

(3) All corporations previously or subsequently created by any special act 
of the general assembly for a purpose or purposes for which a corporation 
might be organized under this chapter except insofar as the provisions of 
this chapter are inconsistent with the provisions of any special act. 

R.I. Gen. Laws § 7-6-3(a).  See Adams v. Christie's Inc., 880 A.2d 774, 784 (R.I. 2005) 

(although Providence Athenaeum’s charter limited rights to elect directors to 

shareholders, all members were entitled to elect directors, under the Rhode Island 

Nonprofit Corporation Act). 

Under the Rhode Island Nonprofit Corporation Act, a member is: 

(10) “Member” means one having membership rights in a corporation in 
accordance with the provisions of its articles of incorporation or bylaws 
regardless of the name by which the person is designated. 

R.I. Gen. Laws § 7-6-2(10).  The Rhode Island Nonprofit Corporation Act further 

provides: 

A corporation may have one or more classes of members or may have no 
members. If the corporation has one or more classes of members, the 
designation of the class or classes, the manner of election or 
appointment, and the qualifications and rights of the members of 
each class shall be stated in the articles of incorporation or the 
bylaws. If the corporation has no members, that fact shall be stated in the 

                                                                                                                                             

13 Unlike Articles of Incorporation, which must be filed with the Secretary of State, corporate by-laws are 
not publically disclosed. 
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articles of incorporation or the bylaws. A corporation may issue certificates 
evidencing membership. The directors, officers, employees, and members 
of the corporation are not liable on its obligations. 

R.I. Gen. Laws § 7-6-15. 

The Rhode Island Nonprofit Corporation Act does not provide for abandonment 

of membership interests, and especially not a membership that is expressly recited in 

the articles of incorporation.  As noted above, since August 25, 2011, CharterCARE 

Foundation’s amended articles of incorporation have publicly proclaimed: 

Meetings.  The sole member of the Corporation shall be CharterCare 
Health Partners, a Rhode Island nonprofit corporation.  Meetings of 
the members of the Corporation may be held anywhere in the United 
States. 

Articles of Amendment to Articles of Incorporation, Article IV, section 3 (available from 

the Secretary of State’s website and attached hereto as Exhibit 4). 

Ignoring the Rhode Island Nonprofit Corporation Act, CharterCARE Foundation 

cites two encyclopedias and a treatise for the proposition that a member can sometimes 

abandon a membership interest in a nonprofit corporation.  See CharterCARE 

Foundation’s Opposition at 2-3 (citing 18 C.J.S. Corporations § 390; Marylyn E. Phelan, 

1 Nonprofit Organizations: Law and Taxation § 3:1; and 12A Fletcher Cyc. Corp. § 

5687).  These three sources rely entirely on the same two cases for their extremely 

generalized statements.  See id. (citing Schroeder v. Meridian Imp. Club, 221 P.2d 544 

(Wash. 1950) and Raulston v. Everett, 561 S.W.2d 635 (Tex. Civ. App. 1978)). 

However, Schroeder did not involve abandonment of a membership interest.  

Instead it involved the expulsion of members of community club (organized as a 

nonprofit corporation) for failure to pay dues, pursuant to an express bylaws provision 

providing for such automatic expulsion: 
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Turning now to the by-laws, we find that any member who fails to pay his 
dues for the current year by April 1st will be considered in bad standing 
and his membership shall cease. Respondents are conclusively presumed 
to have known these provisions. They were self-executing; no notice was 
necessary. Upon the failure of any member to pay his 1947 dues by April 
1, 1947, his membership ceased ipso facto and with the loss of 
membership went any interest in the property of the corporation. At the 
time it was decided to disincorporate and sell the property, none of the 
respondents had membership in the corporation. They therefore had no 
interest which could have been affected by the action of the members and 
are not entitled to maintain this action. 

Schroeder v. Meridian Imp. Club, 221 P.2d 544, 549 (Wash. 1950). 

Raulston v. Everett, 561 S.W.2d 635 (Tex. Civ. App. 1978) involved a cattle 

grazing co-op organized as a Texas nonprofit corporation, most of whose members had 

stopped paying dues that paid the mortgage on the corporation’s grazing land: 

All of the plaintiffs acknowledged that they knew the corporation was 
required to make the payments on the FHA mortgage or lose the land, and 
that the grazing fees which each member was obligated to pay were 
depended upon for that purpose. On the other hand, the evidence showed 
that each of the defendants remained active in the organization from the 
time he became a member, participated in the meetings, served as a 
director and/or officer, was active in managing the corporation and 
maintaining its property, and faithfully grazed his cattle on the 
corporation's lands each year and paid the applicable grazing fees. The 
jury, upon such evidence, found that each of the plaintiffs had waived his 
membership rights in the association. 

Raulston v. Everett, 561 S.W.2d 635, 638–39 (Tex. Civ. App. 1978).  Although the 

bylaws permitted members to terminate their membership by surrendering their 

membership certificates, the court concluded that was not required: 

We recognize that the by-laws of the corporation provided for the 
termination of a member's status by voluntary surrender of his certificate 
of membership or by the forfeiture of that certificate by act of the directors 
for failure to pay lawful assessments, and that neither was literally done in 
this case, unless it can be said that by abandoning the organization and its 
purposes, a member has, in effect, voluntarily surrendered his certificate. 
But the physical surrender of the certificate itself is not absolutely 
necessary for a termination of one's membership. The certificate does not 
constitute the membership relation; it is but the evidence of that relation. 
See 18 C.J.S. Corporations s 258, pp. 721, 722. Obviously, in a proper 
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case, that relation may be terminated without a physical surrender of the 
certificate. For example, can it be doubted that a letter of resignation 
delivered by a member to the corporation, although unaccompanied by a 
physical delivery of the certificate, would be an effective termination of a 
member's status? We think not. 

Raulston v. Everett, 561 S.W.2d 635, 639 (Tex. Civ. App. 1978). 

Raulston did not involve overriding an express provision in the articles of 

incorporation proclaiming the identity of the sole member by name.  Instead, members 

were each “issued a ‘membership certificate’ to evidence his status as a member.”  

Raulston is silent about whether any Texas statutes spoke to membership status, as 

Rhode Island’s do. 

Neither Schroeder nor Raulston is on point.  Nor are the general statements of 

the encyclopedias and treatise applicable to this situation.  The Receiver would, 

however, refer the Court to Owyhee Grazing Ass'n, Inc. v. Field, 637 F.2d 694 (9th Cir. 

1981).  That case sets a very high bar for proving such a claim—one that CharterCARE 

Foundation cannot hope to surmount—requiring “a clear, unequivocal, decisive act by 

the abandoning party.” 

In Owyhee Grazing Ass'n, Inc., the plaintiff corporation, a nonprofit organization 

providing grazing land to members, brought a declaratory judgment action to determine 

its members.  Former members, Gerald and Gary Cunningham, contended that they 

were still members, while the OGA contended the Cunninghams had both abandoned 

their memberships, inasmuch as Gary had turned over his certificate of membership to 

the corporation, while Gary had unequivocally stated in writing to a federal agency (the 

Farmers Home Administration) that he had relinquished all interest in the certificate and 

in the corporation.  See Owyhee Grazing Ass'n, Inc., 637 F.2d at 696. 
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In affirming the district court’s finding of abandonment, the Ninth Circuit observed 

that even these unequivocal acts, standing alone, would be insufficient to find 

abandonment: 

This ruling is consistent with Idaho law of abandonment. Abandonment 
depends upon an intent to abandon, and that intent must be evidenced by 
a clear, unequivocal, decisive act by the abandoning party. Perry v. 
Reynolds, 63 Idaho 457, 122 P.2d 508, 511 (1942). There is more than 
enough evidence of acts by the Cunninghams to support the district 
court's finding that they abandoned their interest in OGA. At the request 
of FHA, Gerald Cunningham gave up his certificate of membership. 
Gary Cunningham gave the FHA a written statement relinquishing all 
rights in his certificate and in the association. These acts alone may 
not be sufficient evidence of abandonment of their membership 
interests. A stock certificate is merely evidence of the ownership interest. 
Idaho Code s 30-101. But from June 1970 until April 18, 1975, when the 
Cunninghams filed their answer and counterclaim in this suit, they played 
no active role in OGA. Gary Cunningham, who had been OGA's secretary, 
forwarded all of OGA's mail to William Field, the newly appointed 
secretary. Taken together, these facts, especially the lack of participation, 
demonstrate a clear intent to abandon membership in the association. 
Raulston v. Everett, 561 S.W.2d at 639; Kaneko v. Jones, 235 P.2d at 
771. 

[Emphasis supplied] 

Owyhee Grazing Ass'n, Inc. v. Field, 637 F.2d 694, 698 (9th Cir. 1981). 

Moreover, even if under Rhode Island law a member of a non-profit corporation 

can lose its membership by abandonment, CharterCARE Foundation has not even 

come close to proving that happened here.  It has offered no evidence that CCCB 

expressly abandoned its membership in CharterCARE Foundation.  It has offered no 

evidence that CCCB failed to perform any act it was called upon to perform as a 

member of CharterCARE Foundation.  Certainly CharterCARE Foundation cannot, as in 

Owyhee Grazing Assn’, Inc., point to any unequivocal written statements made by 

CCCB to governmental agencies stating that it was relinquishing all rights in 

CharterCARE Foundation.  Indeed, as discussed supra, there are numerous written 
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statements to governmental agencies and this Court stating the opposite, i.e. that 

CCCB was and would remain CharterCARE Foundation’s sole member. 

Instead, CharterCARE Foundation’s “proof” consists of statements of counsel in 

the Emergency Motion that “CCCB has not exercised any of its purported membership 

rights with respect to CCF at all since the Court issued its Cy Pres Order in April, 2015.” 

Emergency Petition at 3.  However, CharterCARE Foundation cites no authority for the 

proposition that failure to exercise membership rights can constitute abandonment.  

Moreover, the Receiver asserts that the transfer of the $8,200,000 to CharterCARE 

Foundation was part of a scheme in which both CCCB and CharterCARE Foundation 

participated to secure those assets from the creditors of CCCB, SJHSRI, and RWH.14  

Where both the member and the non-profit corporation are co-conspirators, all actions 

in furtherance of the conspiracy are imputed to them both.15 

IV. CharterCARE Foundation Is a Perpetrator, Not a Victim 

CharterCARE Foundation laces its objection with self-serving statements 

attesting to its supposed charitable purpose and function, ignoring the Receiver’s claims 

that CharterCARE Foundation obtained its funds by deceiving this Court and the Rhode 

Island Attorney General, and in a fraudulent transfer from CCCB, SJHSRI, and RWH of 

                                            
14 See Complaint ¶ 57(d)(iii) (“Then, to secure cash which should have gone to bolster the Plan, SJHSRI’s 
parent company over the last four years stripped at least $8,200,000 in charitable assets from SJHSRI 
and its other subsidiary, and either spent or put the money in a foundation it controlled.”). 

15 See State v. Barton, 424 A.2d 1033, 1038 (R.I. 1981) (“‘The rule is well established that where several 
persons combine or conspire to commit an unlawful act, such as an attempt to escape from the State 
Prison, each is criminally responsible for the acts of his associates or confederates in the furtherance of 
any prosecution of the common design for which they combine. Each is responsible for everything done 
by one or all of his confederates, in the execution of the common design, as one of its probable and 
natural consequences, even though the act was not a part of the original design or plan, or was even 
forbidden by one or more of them.’ ”) (quoting State v. Miller, 161 A. 222, 225 (R.I. 1932)). 
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funds that were required to go into the Plan.  CharterCARE Foundation also claims that 

the Proposed Settlement “would sacrifice CCF and its charitable mission in the interests 

of the present expediency for SJHSRI, RWH, and CCCB” (Emergency Motion at 2), 

when in fact it returns to the Plan what is due, to partially alleviate the great exigency of 

the Plan participants for which CharterCARE Foundation has been a prime cause. 

Indeed, the rights that Plaintiffs will receive in connection with the Proposed 

Settlement in the interests that Settling Defendant CCCB has in CharterCARE 

Foundation will only supplement claims to these assets that Plaintiffs have already 

asserted in the complaint in the Federal Court Action (the “Complaint”) and in the State 

Court Action.  Plaintiffs claim that the $8,200,000 transferred to CharterCARE 

Foundation in the 2015 Cy Pres Proceeding should have gone to pay creditors, 

including the Plan, pursuant to R.I. Gen. Laws § 7-6-51, and the decisions of a 

bankruptcy court and the United States District Court interpreting an identical District of 

Columbia statute to reach that result.16  In addition, Plaintiffs claim that it was a 

fraudulent transfer for two reasons: the transfers were made with intent to defraud, and 

because the transferors were insolvent and the transferee gave no value.17  Finally, the 

Receiver claims that CharterCARE Foundation participated with SJHSRI and RWH in 

misleading the Court in the 2015 Cy Pres Proceeding into believing there would be 

sufficient funds left with SJHSRI, RWH, and CCCB to fund the Plan, and that all of the 

applications to the 2014 Hospital Conversion Act proceeding perpetrated the same 

deception on the Rhode Island Attorney General and Department of Health. 

                                            
16 See Proposed Intervenors’ initial Memorandum at 33-39 (discussing Rhode Island’s statutes and In re 
Crossroad Health Ministry, Inc., 319 B.R. 778 (Bankr. D.D.C. 2005), aff’d, sub nom. Bierbower v. 
McCarthy, 334 B.R. 478 (D.D.C. 2005)). 

17 Complaint ¶¶ 456 & 464. 
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CharterCARE Foundation’s self-professed benevolence and charitable function 

must be considered in light of these allegations.  Certainly CharterCARE Foundation is 

not entitled to deference because it gives away money that it wrongfully obtained and 

should have been deposited in the Plan. 

Moreover, the authenticity of CharterCARE Foundation’s charitable purpose is 

questionable even without regard to the dubious provenance of its funds.  During fiscal 

years 2015 and 2016, CharterCARE Foundation spent $253,688.04 on administrative 

overhead (the majority of which was executive compensation) while disbursing only 

$209,747.61 in charitable grants.  See Exhibit 9.18 

V. The Proposed Delay Is Unjust to the Plan Participants  

The Receiver and Special Counsel have labored mightily to push this 

Receivership forward, against the delaying tactics that this Court has seen in the 

investigative phase of the Receivership.  Continuing this pattern of delay, one of the 

non-settling Defendants, in an act of stunning hypocrisy, seeks to protect its right to give 

away money that rightfully belongs to others and while doing so, pretends to be acting 

philanthropically. 

CONCLUSION 

CharterCARE Foundation’s emergency motion should be denied. 

                                            
18 CharterCARE Foundation’s September 19, 2017 transmittal to the Attorney General.  So as not to 
overburden the record, only the first attachment is included in the exhibit. 
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Respondent, 
Stephen F. Del Sesto, Esq., Solely in 
His Capacity as Permanent Receiver of 
the Receivership Estate,  
By his Attorneys, 

/s/ Max Wistow     
Max Wistow, Esq. (#0330) 
Stephen P. Sheehan, Esq. (#4030) 
Benjamin Ledsham, Esq. (#7956) 
Wistow, Sheehan & Loveley, PC 
61 Weybosset Street 
Providence, RI  02903 
(401) 831-2700 
(401) 272-9752 (fax) 
mwistow@wistbar.com 
spsheehan@wistbar.com 
bledsham@wistbar.com 

Dated: September 6, 2018 
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foregoing document through the electronic filing system on the following users of record: 
 

Stephen F. Del Sesto, Esq. 
Pierce Atwood LLP 
One Financial Plaza, 26th Floor 
Providence, RI  02903 
sdelsesto@pierceatwood.com 

Rebecca Tedford Partington, Esq.  
Jessica D. Rider, Esq. 
Sean Lyness, Esq. 
Neil F.X. Kelly, Esq. 
Office of the Attorney General 
150 South Main Street 
Providence, RI  02903 
rpartington@riag.ri.gov 
jrider@riag.ri.gov 
slyness@riag.ri.gov 
nkelly@riag.ri.gov  

Richard J. Land, Esq. 
Chace Ruttenberg & Freedman, LLP 
One Park Row, Suite 300 
Providence, RI  02903 
rland@crfllp.com 

Christopher Callaci, Esq. 
United Nurses & Allied Professionals 
375 Branch Avenue 
Providence, RI  02903 
ccallaci@unap.org 

Arlene Violet, Esq. 
499 County Road 
Barrington, RI   02806 
genvio@aol.com 

Robert Senville, Esq. 
128 Dorrance Street, Suite 400 
Providence, RI  02903 
robert.senville@gmail.com 

Elizabeth Wiens, Esq. 
Gursky Wiens Attorneys at Law 
1130 Ten Rod Road, Suite C207 
North Kingstown, RI   02852 
ewiens@rilaborlaw.com 

Jeffrey W. Kasle, Esq. 
Olenn & Penza 
530 Greenwich Avenue  
Warwick, RI  02886  
jwk@olenn-penza.com 

George E. Lieberman, Esq. 
Gianfrancesco & Friedmann 
214 Broadway 
Providence, RI  02903 
george@gianfrancescolaw.com  

Howard Merten, Esq. 
Partridge Snow & Hahn LLP 
40 Westminster Street, Suite 1100 
Providence, RI  02903 
hm@psh.com  

Joseph V. Cavanagh, III, Esq. 
Blish & Cavanagh, LLP 
30 Exchange Terrace 
Providence, RI  02903 
Jvc3@blishcavlaw.com  

William M. Dolan, III, Esq. 
Adler Pollock & Sheehan P.C. 
One Citizens Plaza, 8th Floor 
Providence, RI 02903-1345 
wdolan@apslaw.com  
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David A. Wollin, Esq. 
Hinckley Allen & Snyder, LLP 
100 Westminster Street, Suite 1500 
Providence, RI 02903-2319 
dwollin@hinckleyallen.com 

Preston W. Halperin, Esq. 
James G. Atchison, Esq. 
Christopher J. Fragomeni, Esq. 
Shechtman Halperin Savage, LLP 
1080 Main Street 
Pawtucket, RI  02860 
phalperin@shslawfirm.com 
jatchison@shslawfirm.com 
jfragomeni@shslawfirm.com  

Stephen Morris, Esq. 
Rhode Island Department of Health 
3 Capitol Hill 
Providence, RI  02908 
stephen.morris@ohhs.ri.gov 

Scott F. Bielecki, Esq. 
Cameron & Mittleman, LLP 
301 Promenade Street 
Providence, RI 02908 
sbielecki@cm-law.com 

Andrew R. Dennington, Esq. 
Conn Kavanaugh Rosenthal Peisch & 
Ford, LLP 
One Federal Street, 15th Floor 
Boston, MA 02110 
adennington@connkavanaugh.com 
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