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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

STEPHEN DEL SESTO, AS RECEIVER
AND ADMINISTRATOR OF THE ST.

JOSEPH HEALTH SERVICES OF RHODE C.A. No. 1:18-CV-00328-WES/LDA
ISLAND RETIREMENT PLAN; ET AL.,

Plaintiffs,
V.
PROSPECT CHARTERCARE, LLC; ET AL.,

Defendants.

STIPULATION AND PROPOSED ORDER CONCERNING LIMITED DISCOVERY
AND RELATED SUMMARY JUDGMENT MOTIONS

Plaintiff Stephen Del Sesto (the “Receiver”) and the individual named plaintiffs
(individually and as putative class representatives) (with the Receiver, “Plaintiffs””) and
Defendants Prospect Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect Chartercare,
LLC, Prospect Chartercare SJHSRI, LLC, Prospect Chartercare RWMC, LLC, The Angell
Pension Group, Inc., Roman Catholic Bishop of Providence, a corporation sole, Diocesan
Administration Corporation, and Diocesan Service Corporation (collectively “Non-Settling
Defendants,” and with Plaintiffs, the “Parties™) jointly submit this proposed plan for limited
discovery and related motions for summary judgment.

BACKGROUND

1. At the September 10, 2019 hearing on Non-Settling Defendants’ motions to dismiss
the Amended Complaint, the Court requested that the Parties outline a path for proceeding with
this case that would allow for some limited discovery to go forward while the motions to dismiss
are pending or deferred and ordered the Parties to meet and confer over an order consistent with

that outline.
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2. The Parties agree to discovery as set forth below, limited to Count IV of the
Plaintiffs’ First Amended Complaint, concerning when, if at any time, the St. Joseph Health
Services of Rhode Island Retirement Plan (the “Plan”) ceased to be a church plan exempt from
ERISA, with the expectation that Plaintiffs and/or Non-Settling Defendants will file motions for
summary judgment as further described below, limited to that issue.

3. The Parties agree to the following schedule for resolving Count IV:

a. Within five (5) business days of the Court’s approving this stipulation,
Plaintiffs, the Non-Settling Defendants, and the Settling Defendants will
jointly request that the Rhode Island Attorney General agree to Plaintiffs’
producing to the Non-Settling Defendants the documents that were
produced to the Receiver in the Receivership Proceedings by the Rhode
Island Attorney General, including pursuant to confidentiality orders in the
Receivership Proceeding, without motion practice to declassify any such
confidential documents.

b. Within ten (10) business days of the Court’s approving this stipulation, the
Receiver shall produce to the Non-Settling Defendants the records he
received from all defendants and third parties pursuant to the turn-over order
and/or subpoenas in the Receivership Proceeding, other than from the Non-
Settling Defendants, Bank of America,’ and the Attorney General.
However, and in any event, the Receiver shall not be required to produce
Angell’s work product prepared for the Receiver as actuary to the Plan

following the appointment of the Receiver, or Angell’s files transferred to

! However, the Receiver will make the records obtained from Bank of America available for inspection and copying
upon request of the Non-Settling Defendants.
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Gabriel, Roeder, Smith & Company as the Plan’s new actuary. The
Receiver shall have the option of delivering the documents either directly
to counsel for the Non-Settling Defendants or to a copy company designated
by the Non-Settling Defendants for copying at their expense.

C. In the event the Rhode Island Attorney General does not agree within ten
(10) business days of that request, Plaintiffs, the Non-Settling Defendants,
and the Settling Defendants shall promptly file a joint motion in the
Receivership Proceeding for an Order authorizing Plaintiffs to produce to
the Non-Settling Defendants the documents that were produced to the
Receiver in the Receivership Proceedings by the Rhode Island Attorney
General, including pursuant to confidentiality orders in the Receivership
Proceeding, without motion practice to declassify such documents.

d. Within ten (10) business days of the Rhode Island Attorney General’s
agreeing to the request referred to in paragraph a, or, in the event the
Attorney General does not agree, then within ten (10) business days of the
Court in the Receivership Proceeding issuing the Order referred to in
paragraph c, the Receiver shall produce to the Non-Settling Defendants the
records he received from the Attorney General.

e. The Parties stipulate that the documents that were produced to the Receiver,
including pursuant to confidentiality orders in the Receivership Proceeding,
may be produced to each of the other Parties in the order and in the manner
in which the Receiver obtained them, together with any indexes provided

with such documents, and that, as recipients of documents produced to the
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Receiver, the Non-Settling Defendants agree to be bound by existing
confidentiality agreements and/or protective orders entered by the court in
the Receivership Proceeding.

f. At any time between thirty (30) and sixty (60) days after the Court’s
approval of this stipulation, the Receiver may file a motion for summary
judgment concerning when, if at any time, the Plan ceased to be a church
plan exempt from ERISA. The Receiver may attach to his motion and the
Non-Settling Defendants may attach to their objections such documents as
are permitted by Fed. R. Civ. P. 56, provided, however, that insofar as the
Parties attach the documents produced by any of the Defendants to the
Receiver in the Superior Court Receivership Proceeding, or documents that
were prepared by the office of the Attorney General or the Department of
Health, or submitted by any defendant in this action to the Attorney General
and/or to the Department of Health in connection with the 2009 hospital
affiliation and/or 2014 asset sale and related hospital conversion
proceedings, such documents shall be deemed prima facie authentic,
provided that the party submitting any such document (i) represents that the
document has been submitted in its entirety, or if not, that the complete
document has been provided to opposing counsel, and (ii) identify the
source from whom the document was obtained. Insofar as the Receiver was
provided with redacted documents in the Receivership proceeding,
production of a complete copy of the document with the redactions shall be

sufficient. Any party that refuses to accept that such documents are
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authentic shall be required, within ten (10) days of receipt thereof and
written notification of the other party’s intention to offer it in connection
with a motion for summary judgment, to present specific grounds to justify
such refusal, and not merely rely on lack of personal knowledge of
authenticity.

g. Within ten (10) days of their receipt of the Receiver’s motion for summary
judgment, the Non-Settling Defendants will provide the Receiver with their
proposed schedule for any additional discovery pursuant to Fed. R. Civ. P.
56(d) and a proposed briefing schedule. The parties will attempt to agree
upon a schedule, but if no schedule is agreed, then, within fifteen (15)
business days of their receipt of the Receiver’s motion for summary
judgment, the Non-Settling Defendants will file motions for additional
discovery pursuant to Fed. R. Civ. P. 56(d) and for the Court to set the
briefing schedule. Insofar as the Receiver has not already produced the
documents he received from the Attorney General, the motion for additional
discovery can seek an order concerning whether and how such documents
should be produced. If the Non-Settling Defendants are permitted either by
agreement or by motion to conduct discovery pursuant to Rule 56(d),
Plaintiffs also will be permitted to conduct discovery within the same time
period, also limited to Count IV of the First Amended Complaint.

h. The Receiver’s motion for summary judgment concerning when, if at any
time, the Plan ceased to be a church plan exempt from ERISA, shall not

preclude the Non-Settling Defendants from filing their own motions at any
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time concerning when, if at any time, the Plan ceased to be a church plan
exempt from ERISA, and neither the Receiver’s nor the Non-Settling
Defendants’ motions for summary judgment concerning when, if at any
time, the Plan ceased to be a church plan exempt from ERISA shall preclude
the filing of subsequent Rule 56 motions on other issues or counts. In the
event the Non-Settling Defendants file their own motions concerning when,
if at any time, the Plan ceased to be a church plan exempt from ERISA, the
Plaintiffs shall have the right to seek discovery pursuant to Rule 56(d) either
by agreement or by motion.

1. Within thirty (30) days of the Court approving this stipulation, the Parties
shall meet and confer and jointly propose to the Court a stipulation and order
concerning the treatment of confidential information submitted in
connection with motions for summary judgment concerning when, if at any
time, the Plan ceased to be a church plan exempt from ERISA, provided,
however, that if the parties are unable to agree on a joint proposal, each
party concerned with this issue shall within forty (40) days of the Court’s
approving this stipulation submit a proposed order, and any party’s failure
to do so will constitute a waiver of that party’s right to request
confidentiality for any information submitted by any party in connection
with the motions for summary judgment.

J- For purposes of this limited discovery, requests for discovery from

Plaintiffs are limited to requests directed to the Receiver.
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4. Upon resolution of Count I'V, the Court will hold a status conference to discuss next
steps (for example, and without any implied admission by any party that such step may be
appropriate or necessary, mediation, answer deadlines, deadlines to replead, dispositive motions
on ERISA preemption grounds, retention of supplemental jurisdiction, potential cross-claims and
third-party practice, and discovery on a going-forward basis).

JOINT POSITION ON MEDIATION

5. The Parties believe that a renewed effort at mediation may be warranted once the
Court has ruled on the motions for summary judgment concerning Count IV, or, in the event no

such motions are filed, after the Parties have completed the limited discovery provided for herein.

APPROVED:

Hon. William E. Smith

Chief United States District Judge
Dated: October ,2019

So stipulated as of October 22, 2019,

By:
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STEPHEN DEL SESTO, AS RECEIVER
AND ADMINISTRATOR OF THE ST.
JOSEPH HEALTH SERVICES OF RHODE
ISLAND RETIREMENT PLAN, et al.

By Their Attorneys,
WISTOW, SHEEHAN & LOVELEY, PC

/s/ Stephen P. Sheehan

PROSPECT MEDICAL HOLDINGS, INC.
and PROSPECT EAST HOLDINGS, INC.

By Their Attorneys,

SHECHTMAN HALPERIN SAVAGE LLP

/s/ Preston W. Halperin

Max Wistow, Esq. (#0330)
Stephen P. Sheehan, Esq. (#4030)
Benjamin Ledsham, Esq. (#7956)
61 Weybosset Street

Providence, RI 02903

(401) 831-2700

(401) 272-9752 FAX
mwistow(@wistbar.com
spsheehan@wistbar.com
bledsham@wistbar.com

Preston W. Halperin, Esq. (#5555)
Dean J. Wagner, Esq. (#5426)
Christopher J. Fragomeni, Esq. (#9476)
180 Main Street

Pawtucket, RI 02860

(401) 272-1400
phalperin@shslawfirm.com
jatchison@shslawfirm.com
cfragomeni@shslawfirm.com
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PROSPECT CHARTERCARE, LLC,
PROSPECT CHARTERCARE, SJHSRI, and
PROSPECT CHARTERCARE RWMC,

By Their Attorneys,

FERRUCCI RUSSO P.C.

/s/ W. Mark Russo
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THE ANGELL PENSION GROUP, INC.

By Its Attorneys,

ROBINSON & COLE LLP

/s/ David R. Godofsky

W. Mark Russo, Esq. (#3937)
55 Pine Street, 3" Floor
Providence, RI 02903
401-455-1000

(401)751-7542 FAX
mrusso@frlawri.com

Steven J. Boyajian, Esq. (#7263)
One Financial Plaza

Suite 1430

Providence, RI -02903
(401)709-3359
sboyajian@rc.com

-and-

David R. Godofsky (pro hac vice)
Emily S. Costin (pro hac vice)
ALSTON & BIRD LLP

950 F Street NW

Washington DC 20004

(202) 239-3392
david.godofskly@alston.com
emily.costin@alston.com
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ROMAN CATHOLIC BISHOP OF
PROVIDENCE, A CORPORATION SOLE,
DIOCESAN ADMINISTRATION
CORPORATION and DIOCESAN SERVICE
CORPORATION

By Their Attorneys,

PARTRIDGE SNOW & HAHN LLp

/s/ Howard Merten

Howard Merten (#3171)

Eugene G. Bernardo (#6006)
Paul M. Kessimian (#7127)
Christopher M. Wildenhain (#8619)
40 Westminster Street, Suite 1100
Providence, RI 02903

(401) 861-8200

(401) 861-8210 FAX
hmerten@psh.com
ebernardo@psh.com
pkessimian@psh.com
cwildenhain@psh.com

CERTIFICATE OF SERVICE

I hereby certify that on the 22nd day of October 2019, the foregoing document has been filed
electronically through the Rhode Island ECF system, is available for viewing and downloading,
and will be sent electronically to the counsel who are registered participants identified on the
Notice of Electronic Filing.

/s/ Max Wistow

3636627.4/1444-35
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