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UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

STEPHEN DEL SESTO, AS RECEIVER

AND ADMINISTRATOR OF THE ST.

JOSEPH HEALTH SERVICES OF

ISLAND RETIREMENT PLAN, et al.,
Plaintiffs,

V. C.A. No. 1:18-cv-00328-WES-LDA

PROSPECT CHARTERCARE, LLC, et al.,
Defendants.

N N N N N N S N SN N N N

PROSPECT ENTITIES’ OBJECTION TO FINAL SETTLEMENT APPROVAL

NOW COME, Prospect Medical Holdings, Inc., Prospect East Holdings, Inc., Prospect
Chartercare, LLC, Prospect Chartercare SJHSRI, LLC, and Prospect Chartercare RWMC, LLC
(collectively, “Prospect”) and hereby object to final approval of the settlement agreement
(“Settlement Agreement”) between the Plaintiffs' and Chartercare Community Board (“CCCB”),
St. Joseph Heath Services of Rhode Island (“SJHSRI”), and Roger Williams Hospital (“RHW”)
(collectively, “Settling Parties™).

INTRODUCTION

The Court should not approve this settlement, and certainly should not find that it was made
in “good faith,” for the simple reason that it was the product of naked collusion between the
Receiver and the Settling Parties to benefit the Receiver to the detriment of the defendants and the

creditors of the Settling Parties.

! Plaintiffs include Stephen Del Sesto, as receiver and administrator of the St. Joseph Health
Services of Rhode Island Retirement Plan (“Receiver”), Gail J. Major, Nancy Zompa, Ralph
Bryden, Dorothy Willner, Caroll Short, Donna Boutelle, and Eugenia Levesque, and all other class
members.
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Under both Rule 23 as well as R.I. Gen. Laws § 23-17.14-35(3) (“Special Act”), collusion is a
basis for rejecting a settlement (in the case of Rule 23) and of denying that a settlement was in
“good faith” (under the Special Act). Here, the evidence that Prospect obtained through the limited
discovery that this Court authorized—including document requests and depositions of the Receiver
and of Richard Land, Esq. (“Land”), on behalf of CCCB—shows that this settlement was collusive.

As set out in detail below, the evidence shows that CCCB expressed a willingness to settle
even before this lawsuit was filed, and that, contrary to the representations that have been made to
the Court, there was no hard bargaining at arm’s length. Instead, in exchange for a release of its
officers, directors and agents, CCCB simply threw up a white flag and turned itself over to the
Receiver. In the process, CCCB gave up a process it had envisioned—in which it would engage
in an orderly settlement of its obligations to creditors and then turn over the remainder of its assets
to the Receiver—and instead agreed to turn over virtually all of its assets to the Receiver, leaving
only $600,000 to be fought over in dissolution proceedings by its creditors (including Prospect)—
with the Receiver still looking to pick up almost all of that sum as well. Thus, the settlement
upends a traditional dissolution process by siphoning off all of CCCB’s assets before the
proceeding begins, to the obvious detriment of the creditors, including Prospect and the other
defendants.

This collusion is reflected not only in the structure of the settlement, but in the terms of the
Settlement Agreement itself. The Settlement Agreement includes an admission by CCCB that its
liability to the St. Josephs Health Services of Rhode Island Retirement Plan (“the Plan”) is at least
$125 million, and also that CCCB’s proportional fault was small compared to the fault of the other
defendants. The deposition testimony reveals that these provisions were specifically included at
the Receiver’s insistence, although they lack any factual basis. The former provision was included

so that the Receiver would not have to engage in any prove-up in the dissolution proceeding—

2
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instead, it could use a $125 million obligation to sweep up virtually all of the $600,000 that has
been set aside for allocation to creditors (presumably after attorneys’ fees and other fees are paid).
The second provision was included to lock CCCB into an admission should the Special Act be
declared unconstitutional. In both instances, these provisions, which lack factual basis, were
included at the demand of the Receiver to privilege his position and, pointedly, to disadvantage
the non-settling defendants. Having received the releases that they sought, and apparently resigned
to the dissolution of CCCB by the end of this lawsuit, the decision-makers at CCCB simply agreed
to whatever the Receiver wanted.

It is notable that neither Land nor the Receiver could point to a single difficult issue in their
negotiations. That is because this was a complete capitulation by CCCB, resulting in a Settlement
Agreement in which CCCB and the Receiver colluded against the remaining defendants. The
Settlement Agreement is not in good faith and should be denied.

FACTS

The Plan was an employee pension plan sponsored by STHSRI, which owned and operated
Our Lady of Fatima Hospital (“Fatima Hospital”) prior to 2014. SJHSRI would come to
experience sustained financial difficulties and, as a result, entered into an affiliation agreement
(“Affiliation Agreement”) to share operational expenses with Roger Williams Hospital, a
corporation that owned and operated Roger Williams Hospital (“RWH,” or collectively with
Fatima Hospital, “the Hospitals™). As part of the Affiliation Agreement, RWH and SJHSRI
organized into Chartercare Health Partners (“CCHP”), which later changed its name to CCCB.

Despite the Affiliation Agreement, the Hospitals continued to lose money, leading CCCB
to seek out outside capital. Prospect responded to CCCB’s solicitation, and in 2014, purchased
the Hospitals’ assets (“2014 Sale). The 2014 Sale was expressly conditioned upon any liability

for the Plan remaining with SJHSRI, and was reviewed, evaluated, and approved by the Rhode
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Island Department of Health (“RIDOH”) and the Rhode Island Attorney General (“RIAG”)
pursuant to the Hospital Conversion Act (“HCA”) and the Health Care Facility Licensing Act of
Rhode Island (“HLA”). Ultimately, the 2014 Sale was consummated and memorialized in an
Asset Purchase Agreement (“APA”), as amended from time to time, which provided the following:

Sellers,? jointly and severally, shall indemnify, defend and hold

harmless Prospect,’ the Prospect Member,* the Company,’ the

Company Subsidiaries® . . . from and against any loss, Liability,

claim, damage of expense (including costs of investigation and

defense and reasonable attorneys’ fees and expenses), whether or not

involving a Third-Party Claim (collectively, “Damages”), arising
from or in connection with:

[...]

(c) The Excluded Assets and Excluded Liabilities.’

(d) ... liabilities for funding of, or tax or ERISA Penalties or any

other liabilities with respect to, the [Plan].

In 2017, SJHSRI filed a petition with the Rhode Island Superior Court, requesting that the

Plan be placed into receivership (“Receivership Action”). The court appointed a receiver
(“Receiver”), and also, at the Receiver’s request, approved the engagement of a special counsel
(“Special Counsel”) to investigate and assert any claims that the Plan had or may have against

third parties. The Special Counsel issued numerous subpoenas to a plethora of individuals and

2 «“Sellers” include CCCB (previously CCHP), STHSRI, RWH. See Exhibit 1 (APA at A-13).

3 “Prospect” means Prospect Medical Holdings, Inc. See Exhibit 1 (APA at A-12).

4 “Prospect Member” means Prospect East Holdings, Inc. See Exhibit 1 (APA at A-12).

> “The Company” means Prospect Chartercare, LLC. See Exhibit 1 (APA at A-3).

® “The Company Subsidiaries” include Prospect Chartercare SJHSRI, LLC and Prospect
Chartercare RWMC, LLC. See Exhibit 1 (APA at A-3).

7 Excluded Assets included the Plan. See Exhibit 1 (APA at 6-7, § 2.2) (the following assets are
excluded from the Purchased Assets and shall be retained by Sellers . . . : ... (d) any Seller Plans
.. . the Retirement Plan and the Retirement Plan Assets).

4
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entities, eventually filing an action against Prospect and others, including the Settling Parties, in
this Court (“Federal Court Action”).

Prior to the Federal Court Action, the Receiver proposed to the Rhode Island General
Assembly legislation specifically to govern settlement of claims pertaining to the Plan, the Special
Act, which provides the following:

The following provisions apply solely and exclusively to judicially

approved good-faith settlements of claims relating to the St. Joseph
Health Services of Rhode Island retirement plan . . . :

[...]

(3) For purposes of this section, a good-faith settlement is one that

does not exhibit collusion, fraud, dishonesty, or other wrongful or

tortious conduct intended to prejudice the non-settling tortfeasor(s),

irrespective of the settling or non-settling tortfeasors’ proportionate

share of liability.
The Receiver proposed the Special Act because, at the time, he “already ha[d] parties who []
expressed a willingness to settle[.]” He contended that the Special Act was necessary to “negotiate
and accept terms of settlement from some parties without compromising [] claims and efforts with
those unwilling to offer a reasonable settlement[],” Land Depo. at 27:23-28:2, Exhibit 2, arguing
that he could not “entertain those discussions until the [Special Act was] in place.” 1d.; Exhibit 5
(June 5, 2018 Del Sesto letter).

On September 4, 2018, the Receiver filed a Petition for Settlement Instructions
(“Settlement Petition”) in the Receivership Action, requesting that the Superior Court approve the
Settlement Agreement, purportedly negotiated at arms-length by the Receiver and the Settling
Parties. The Settlement Agreement provides that: (1) the Settling Defendants would make a lump
sum payment of $11,150,000 to the Receiver; (2) RWH would assign to the Receiver its interests

in an escrow account held by the Rhode Island Department of Labor and Training with a current

balance of $750,000; (3) CCCB would transfer to the Receiver its interest in CCF and hold in trust

5



Case 1:18-cv-00328-WES-LDA Document 147 Filed 08/27/19 Page 6 of 23 PagelD #: 6488

for the Receiver CCCB’s fifteen percent membership interest in Prospect Chartercare; (4) CCCB
and other Settling Defendants would, at the direction of the Receiver, petition the Superior Court
to undergo judicial liquidations; and (5) that Plaintiffs will release the current officers and directors
of the Settling Defendants, with one exception. See Exhibit 3, Memorandum and Order, ECF No.
124 at 4.

In addition, the Settlement Agreement contained several “surprising concessions by the
Settling Defendants,” which could “cause a cautious reader to raise an eyebrow.” Id. at4, 5. Those
include an admission by the Settling Defendants that they are liable for breach of contract in the
amount of “at least” $125 million, and a statement that the Settling Defendants’ “proportionate
fault in tort, if any, in causing [alleged] damages is small compared to the proportionate fault of
the other defendants . . . .” Settlement Agreement at [ 28, 30. Over the objection of Prospect,
the Superior Court approved the Settlement Petition, finding, among other things, that the
Settlement Agreement was in the “range of reasonableness” for approval. St. Joseph Health Servs.
of R.1. v. St. Josephs Health Servs. of R.I. Ret. Plan, 2018 R.I. Super. LEXIS 94, *41 (R.I. Super.
Ct. Oct. 29, 2018).

Subsequently, the Receiver and the Settling Parties filed a joint motion pursuant to Rule
23 of the Federal Rules of Civil Procedure, seeking preliminary certification of a settlement class,
appointment of class counsel, and preliminary approval of the Settlement Agreement (“Joint
Settlement Motion” ECF No. 77). Prospect and other non-settling defendants objected to the Joint
Settlement Motion arguing, among other things, that the Settlement Agreement was a result of a
collusive effort between the Receiver and the Settling Defendants to disadvantage the non-settling

defendants. See ECF Nos. 75, 75-1.8

8 In addition to arguing that the Settlement Agreement was a result of collusion, Prospect
previously argued that the Joint Settlement Motion should be rejected because (1) the Plan is a

6
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At a hearing on the Joint Settlement Motion, the Receiver asked the Court to find that the
proposed settlement was made in “good faith” for purposes of the Special Act. The Court denied
this request, despite granting preliminary approval of the Joint Settlement Motion. See Exhibit 3,
ECF No. 124 at 7. In addition, the Court found that “some further investigation [was] warranted”
as to the “good faith” issue, and thus granted Prospect’s motion to conduct limited discovery. See
Exhibit 3, ECF No. 124 at 5, 7-8. Additionally, the Court overruled Prospect’s objections to the
Joint Settlement Motion without prejudice to those objections being reasserted at the time of final
settlement approval. See Exhibit 3, ECF No. 124 at 14.

ARGUMENT

Under Rule 23(e)(2) of the Federal Rules of Civil Procedure, a court may approve a class
action settlement proposal only after “finding that it is fair, reasonable, and adequate[.]” “In the
First Circuit, this requires a wide-ranging review of the overall reasonableness of the settlement
that relies on neither a fixed checklist of factors nor any specific litmus test.” Hill v. State St.
Corp.,2014 U.S. Dist. LEXIS 179702, *16 (D. Mass. Nov. 26, 2014) (quoting In re Tyco Int’l Ltd.
Multidistrict Litig., 535 F. Supp. 2d 249, 259 (D.N.H. 2007)). But where, as here, “a settlement
is reached before the class is certified, the settlement agreement is subject to heightened scrutiny

for fairness.” Trombley v. Bank of Am. Corp., 2012 U.S. Dist. LEXIS 63072, *10 (D.R.I. May 3,

retirement plan subject to ERISA; therefore no settlement can be effectuated without the Pension
Benefit Guaranty Corporation (“PBGC”), a necessary party to the Federal Court Litigation, and
no settlement of any Plan-held claims should be effectuated without the PBGC; (2) federal courts
have exclusive jurisdiction over ERISA plan fiduciaries’ activities and over the interpretation and
enforcement of ERISA’s provisions; and (3) any actions the Receiver takes to compromise and
settle the Plan’s ERISA-based claims against the Settling Defendants (e.g., failure to fund the Plan
in accordance with ERISA’s requirements, etc.) are governed by ERISA, not state law, causing his
attempt to settle those claims under state law to be wholly preempted and superseded—and
therefore, contrary to federal law. See ECF Nos. 75, 75-1. Those objections to the Joint Settlement
Motion are referenced and incorporated herein by references. However, for the purposes of
efficiency, the substance of this motion will focus solely on the Special Act, collusion, and the
Receiver’s request for a finding of “good faith.”

7



Case 1:18-cv-00328-WES-LDA Document 147 Filed 08/27/19 Page 8 of 23 PagelD #: 6490

2012) (citing Jones v. GN Netcom, Inc. (In re Bluetooth Headset Prods. Liab. Litig.), 654 F.3d
935, 946 (9th Cir. 2011) and D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001)). Thus,
“when a settlement agreement is reached prior to formal class certification,” a court’s generalized
inquiry into a settlement’s overall fairness gives way to a stricter scrutiny. In re Bluetooth Headset
Prods. Liab. Litig., 654 F.3d at 946 (hereinafter “Bluetooth”); D’Amato, 236 F.3d at 85 (“When
a settlement is negotiated prior to class certification, as is the case here, it is subject to a higher
degree of scrutiny in assessing its fairness.””) This heightened inquiry directs the Court to examine
not only whether the settlement is fair, but also whether it was “the product of collusion among
the negotiating parties.” Bluetooth, 654 F.3d at 947 (quoting Dunleavy v. Nadler (In re Mego Fin.
Corp. Sec. Litig.), 213 F.3d 454, 458 (9th Cir. 2000)).

The unique circumstances of this case heighten the inquiry further. Enacted solely to
govern settlements reached in this particular litigation, the Special Act requires that any settlement
be in “good faith” and absent from “collusion . . . or other wrongful or tortious conduct intended
to prejudice the non-settling tortfeasor(s), irrespective of the settling or non-settling tortfeasors’
proportionate share of liability.” See R.I. Gen. Laws § 23-17.14-35(3) (emphasis added.) By its
plain language, therefore, the Special Act broadens the Court’s focus on collusion by the Settling
Parties against absent class members, to also include collusion by Settling Parties against non-
settling defendants.’

Other courts, when confronted with similar statutory language, have observed this very
fact. See, e.g., In re MGM Grand Hotel Fire Litigation, 570 F. Supp. 913, 927 (D. Nev. 1983)
(explaining that, pursuant to N.R.S. 17.245, a statute analogous to § 23-17.14-35, “[i]n order to

further protect the non-settling defendant, the Court must find that the settlement was in ‘good

? Of note, the language of the Special Act itself is not necessarily unique; only its limitation on this
particular litigation is. See, e.g., N.R.S. 17.245; Cal. Code Civ. P. §§ 877 and 877.6.

8
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faith’””); Copper Sands Homeowners Ass’n v. Copper Sands Realty, 2012 U.S. Dist. LEXIS 84453,
*13 (D. Nev. June 18, 2012) (approving a settlement but also explaining that “[t]here ha[d] been
no evidence or suggestion of any aim or intent by the [settling defendants] or [p]laintiffs to injure
the interests of any non-settling [d]efendants by virtue of the settlement between the [settling
defendants] and [p]laintiffs”); see also, e.g., Gray v. Derderian, 2009 U.S. Dist. LEXIS 89367,
*51 n.7 (D.R.I. Aug. 14, 2009) (referencing the collusion proscribed by the good faith standard in
Virginia’s good faith settlement statute and noting that “[c]ollusion in violation of [Virginia’s
‘good faith’ settlement statute] occurs when the release is given with the tortious purpose of
intentionally injuring the interests of nonsettling parties, rather than as the product of arm’s length
bargaining based on the facts of the case and the merits of the claim” (quoting Dacotah Marketing
& Research, L.L.C. v. Versatility, Inc., 21 F. Supp. 2d 570, 578 (E.D. Va. 1998))), accepted and
adopted by Gray v. Derderian, 2009 U.S. Dist. LEXIS 89366 (D.R.I. Sept. 15, 2009).

The Settling Defendants, therefore, can only be relieved of their liability through settlement
if that settlement is absent of any collusion, dishonesty, and other wrongful or tortious conduct
that prejudices Prospect and the other non-settling defendants, as defined by the Special Act. The
Settlement Agreement, however, is rife with such wrongful conduct and collusion: it does not
simply provide for a payment of money for a settlement of claims. Instead, through the Settlement
Agreement’s terms, the Receiver has obtained the consent of CCCB, RWH, and SJHSRI (the
“Oldco Entities™) to use them as a stepping stool to place himself in a more advantageous position
against the non-settling defendants. In exchange, the Oldco Entities have obtained releases from
personal liability for their directors, officers, and agents. This is exactly the sort of artfully
engineered prejudice against non-settling parties that the Special Act was signed into law to

prevent.
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Collusion among and between the Receiver and the Oldco Entities is evident in at least two
ways. First, the Settlement Agreement evidences an obvious quid pro quo: the OldCo Entities
grant the Receiver an unobstructed path to substantially all of their assets, to the detriment of
Prospect and other creditors and in violation of their obligation to complete an orderly wind down.
As a reward for the Oldco Entities’ capitulation, the Receiver grants the Oldco Entities and their
directors, officers, and agents a full release from liability. Second, the Receiver and the Oldco
Entities have effectively acknowledged their collusion by including false statements in the
Settlement Agreement specifically to benefit the Receiver and prejudice Prospect and other non-
settling defendants.

A. The Settlement Agreement Is the Product of Collusion Between the Oldco Entities
and the Receiver, Granting The Receiver Unobstructed Access To The Oldco Entities’
Assets, In Exchange For Shielding the Oldco Entities’ Officer, Directors, and Agents
from Liability.

Despite the Receiver’s assertion that the Settlement Agreement materialized from
“contested and often-times heated negotiations,” its terms plainly evidence nothing more than the
Oldco Entities’ complete and immediate capitulation to the Receiver’s self-serving demands. See
ECF No. 109-2 at § 2. Under the Settlement Agreement, the Oldco Entities have agreed to transfer
all of their liquid assets to the Receiver for deposit into the Plan, save for a reserve of $600,000.
The Oldco Entities have also granted the Receiver priority status over its numerous other known
creditors, despite having had a prior intention to pay the Plan after the Oldco Entities satisfied their
existing liabilities. As aresult, the Receiver gets paid, and the remainder of the creditors, including
Prospect, are left in the dust. While Prospect and the other creditors can participate in a judicial
liquidation, only $600,000 has been reserved for distribution among all creditors, and even here,

the Settlement Agreement impermissibly favors the Receiver, arbitrarily assigning to him a $125

million claim that shoves Prospect and the remaining creditors to the back of the line. As a result,

10
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the Settlement Agreement completely cuts off Prospect’s contractual right to indemnification from
the Oldco Entities, pursuant to the APA.

This is plainly no coincidence, but rather a collusive arrangement crafted by the Settlement
Agreement’s architects: the Receiver, his Special Counsel, and Land—the Oldco Entities’ agent
and attorney during their wind down period after the 2014 Sale (“Wind Down Period”)—an
experienced insolvency attorney that regularly serves as a court-appointed receiver, special master,
and examiner.'® See Land Depo. at 8:4-6, 8:21-9:7, 9:12-17, Exhibit 2.

During the Wind Down Period, Land performed “functions that employees would do to try
to wind down ordinary operating issues and all of the issues that might cope up in a wind-down of
an entity.” See Land Depo. at 9:14-17, Exhibit 2. Those functions principally included financial
management and working with the chairman of CCCB to pay “ordinary expense” with “ordinary
revenue” and administering CCCB’s assets consistent with a Ccy pres order. See Land Depo. at
12:3-24, 12:25-14:25, Exhibit 2. During the Wind Down Period, but before Land was involved,
the Oldco Entities had used approximately $12 million to satisfy pre- and post-2014 Sale liabilities,
which left them with about $3 million in surplus funds. See Land Depo. at 17:1-21, Exhibit 2.
During Land’s involvement, after satisfying some of the pre- and post-2014 Sale liabilities, the $3
million surplus was bolstered to about $13 million as a result of “a lot of factors,” including
Medicare, Medicaid, and CMS settlements as well as settlements of litigation and charitable trust
distributions. See Land Depo. at 19:2-20:3, Exhibit 2.

According to Land’s understanding, the Oldco Entities would use the $13 million to pay
“ongoing liabilities” during the Wind Down Period, and to the extent that any money was

remaining or available, pay that money into the Plan. See Land Depo. at 20:4-13, Exhibit 2

19 Land’s experience as an insolvency attorney is found at https:/crfllp.com/directory/Richard-J.
11
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(explaining that the $13 million was used for “ongoing liabilities”), see Land Depo. 23:15-19,
Exhibit 2 (“I understood that [SJTHSRI], having satisfied all of its other liabilities, would then use
whatever funds were available to it for the pension plan. That was my understanding”), see Land
Depo. at 25:3-9, Exhibit 2 (“after the [Wind Down Period] concluded, there would be a process
undertaken to finalize the wind-down and . . . if the only remaining obligation of these entities in
the aggregate . . . was the pension, then presumably we would have sought to have the pension get
the remaining assets”), see Land Depo. at 25:10-14, Exhibit 2 (“Q. So your—the way you are
handling this was to deal with the liabilities as part of the wind-down, and then afterwards the
pension would have been addressed in some way, shape or form. Is that fair? A. That’s how I
understood the paradigm™).

After the Plan was petitioned into receivership, but before any claims were asserted against
the Oldco Entities, the Oldco Entities “expressed a willingness to settle” any potential claims
against them, See Land Depo. at 28:9-10, 28:16-23, Exhibit 2; see also Del Sesto Depo. at 16:17-
17:6, Exhibit 4. So much so, the Oldco Entities—at the Receiver’s request—unconditionally
provided the Receiver with $400,000 to fund the expenses of the receivership. See Del Sesto Depo.
at 14:24-15:22, Exhibit 4. However, Land claims that no “formal” settlement discussions were
had until after the Federal Court Action had commenced. See Land Depo. at 29:8-11, Exhibit 2;
see also Del Sesto Depo. at 16:11-16, Exhibit 4.

Within days after the Federal Court Action was initiated on June 18, 2018, Land, the
Receiver, and Special Counsel met on June 29, 2018, for a “50,000 foot” discussion about
settlement, which they claim constituted the “inception” of settlement discussions. See Del Sesto
Depo. at 28:12-16, Exhibit 4; Land Depo. at 59:22-25, Exhibit 2. Thereafter, on July 9, 2018, the
Oldco Entities made an initial settlement offer to the Receiver. Land Depo. at 29:8-16, Exhibit 2;

and Exhibit 6 (July 9, 2018 Settlement Letter). The initial settlement offer was that the Oldco

12
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Entities would “commence a judicial wind-down” and liabilities “would be satisfied and assets of
the Oldco [E]ntities would be paid to the [P]lan after resolution of creditor claims.” See Land
Depo. at 32:1-11, Exhibit 2 (emphasis added). The initial offer, therefore, was consistent with
Land’s “understanding” of the Oldco Entities’ obligations to the Plan during the Wind Down
Period: pay liabilities first, and pay any remaining funds to the Plan. However, that understanding
was quickly uprooted and the Oldco Entities completely abandoned their obligation and intention
to complete an orderly wind down when the Receiver rejected the initial settlement proposal, as
the Oldco Entities completely capitulated to the Receiver’s demands to have the Plan paid ahead
of any creditors through the settlement and to include self-serving and collusive provisions in the
Settlement Agreement.

The Oldco Entities’ capitulation to the Receiver began with an agreement: (1) to make an
upfront payment to the Receiver of all of the Oldco Entities’ assets, except for a $600,000 reserve,
and (2) to a permissive judicial liquidation procedure to be implemented, if so instructed by the
Receiver. See Land Depo. at 33:22-34:4, 34:5-10, Exhibit 2 (“Q. . . . So your proposal was to
have a judicial wind-down procedure upfront and payment to the plan afterwards, and the end
result was payment first and judicial wind-down afterwards. Is that correct? MR. SHEEHAN:
Objection. A. That’s a simplification but that’s correct”). This concession was the polar opposite
of Land’s previous understanding of the wind down procedure: pay liabilities first, then pay money
into the Plan. The reason for having a judicial liquidation after a payment to the Receiver,
according to Land, was because the Oldco Entities faced “significant or potential liabilities to the—
from third-parties . . . .” See Land Depo. at 34:11-25, Exhibit 2. Those liabilities from third-
parties, according to Land, could be asserted in a judicial wind-down of the Oldco Entities after
the Receiver was paid almost all of the Oldco Entities liquid assets. See Land Depo. at 38:18-24,

42:24-43:8, Exhibit 2.
13
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Land, on behalf of the Oldco Entities, agreed to this structure despite knowing that at the
time of the Settlement Agreement, Prospect had a pending contractual indemnification claim
against the Oldco Entities relative to the Plan, pursuant to the 2014 Asset Purchase Agreement.
See Land Depo. at 40:21-41:14, Exhibit 2; and Exhibit 7.!' Land not only knew that Prospect
had pending claims against the Oldco Entities, but also that other creditors—who are wholly
unaware of the Settlement Agreement and payment to the Receiver—had asserted claims, some of
which were not covered by insurance. See Land Depo. at 42:5-44:4, Exhibit 2. According to
Land, if the Settlement Agreement were approved and the funds were paid to the Receiver,
Prospect and other creditors could figuratively (and literally) “get in line” in the judicial
receivership proceeding and file their claims against the mere $600,000 that the Receiver left
behind—but still intends to pursue—with the Oldco Entities. See Land Depo. at 47:21-48:1,
Exhibit 2 (“Q. Yes. They all go over to the Receiver. And I’m asking you whether at that point
in time Prospect’s indemnification claim would be limited to recourse against the $600,000 or
whatever is left? MR. SHEEHAN: Objection. A. I believe that to be the case”).!?

As if this was not enough, the Settlement Agreement further benefits the Receiver to the

detriment of other creditors through the Oldco Entities’ admission of liability. In paragraph 28 of

' Exhibit 7 (List of Liabilities attached as Exhibit 16 and 17 to Settlement Agreement), which
constitutes a list of liabilities, was prepared by Land’s office. Therefore, Land knew full well that
at the time of settlement discussions with the Receiver, Prospect had accrued a liability against the
Oldco Entities.

121t is undisputed that Land had an obligation as an attorney—and fiduciary duty as an agent—to
wind down the Oldco Entities (specifically CCCB, a non-profit) in an orderly manner by paying
liabilities in a certain order. Section 7-6-51(1), entitled “Distribution of assets,” provides that in
liquidating and distributing the assets of a non-profit corporation during a wind down, the assets
shall first be applied to “[a]ll liabilities and obligations of the corporation . . . or, adequate provision
shall be made for their payment and discharge.” As such, the Oldco Entities’ grant of a priority to
the Receiver of the Oldco Entities’ liquid assets violates a statutorily mandated wind down process
for a non-profit entity. The Court should refrain from approving a fiduciary’s disregard of their
statutory obligations to winding down a non-profit corporation.
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the Settlement Agreement, the Oldco Entities admit to at least $125 million in contractual liability
to the Receiver. The purpose of this admission is to ensure that the Receiver will be favored over
other creditors, including Prospect, in a judicial liquidation proceeding. As a result, the Receiver
always gets the money first, whether it be in the initial payment of millions of dollars, or in a claim
for the OldCo Entities’ remaining assets through judicial liquidation. This sort of prejudice against
the Non-settling Defendants is clearly incompatible with “good faith” under the Special Act.

In exchange for the OldCo Entities’ capitulation, the Receiver agreed to release the officers
and directors of the Oldco Entities — the ones who had to agree to enter into the Settlement
Agreement—ifrom any liability. See Land Depo. at 49:13-17, Exhibit 2. According to Land, the
Oldco Entities’ officers and directors would not have agreed to the settlement unless they were
individually released because if they were not released and were later sued by plaintiffs, their
indemnification claims against the Oldco Entities would be “worthless” once the Oldco Entities
transferred virtually all of their assets to the Receiver. See Land Depo. at 108:6-16, Exhibit 2 (just
as Prospect’s claims and the claims of other creditors will be “worthless™ if the settlement is
approved). Land himself—as an attorney and agent of the Oldco Entities—is presumably being
released under these terms.

The Oldco Entities’ utter lack of resistance to the Receiver’s demands is evident in the
timeline of events: on June 29, 2018, Land, the Receiver and Special Counsel had a meeting
regarding settlement; on July 9, 2018, the Oldco Entities proposed an initial settlement; on August
10, 2018, the Receiver had already sent a draft settlement agreement (that included all the Oldco
Entities’ concessions) to Land; and on August 30, 2019, a final Settlement Agreement was
circulated and executed. See Land Depo. at 60:1-3, Exhibit 2 (“Q. So the length of the settlement
is roughly from the end of June to the end of August. A. Roughly, yeah.”). Accordingly, the entire

settlement was negotiated and fully documented in a matter of several weeks, which directly
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contradicts the Settlement Agreement’s representation that it was the result of “lengthy and
intensive arm’s-length negotiations . . . .”

The lack of true arm’s length negotiations and the Oldco Entities’ simple acquiescence is
also evident from the fact that the discovery propounded to the Receiver and to the Oldco Entities
resulted in the production of no letters, e-mails, or notes reflecting any genuinely substantive
negotiations of the terms of the Settlement Agreement, with the exception of Land’s initial
settlement proposal in his July 9, 2018 letter. See Exhibit 6. In fact, no red-lined drafts of the
Settlement Agreement were produced, and the only two drafts had been sent by the Receiver’s
counsel to counsel for the Oldco Entities on August 10 and August 30, 2018. Land’s assertion that
the Settlement Agreement was the result of “contested and often-times heated negotiations” is not
reflected in a single draft, e-mail, letter or other document produced by the parties. Indeed, both
Land and the Receiver were unable to recall any particular issues that were difficult to resolve or
otherwise contentious. See Land Depo. at 64:22-24, Exhibit 2 (“Q. Is there a particular issue that
you can recall that was difficult to resolve and contentious? A. I don’t recall specifically. No.”);
see also Del Sesto Depo. at 111:21-112:2, Exhibit 4 (“Q. Do you remember any of the topics of
settlement discussions with the settling defendants that were contentious or were—I think you
used the word frustrating? A. There were many. There were many. Q. Tell me what you recall.
A. I don’t recall anything specific . ..”).

The Oldco Entities, over the course of under eight weeks, completely changed their tune:
no longer would they pay their liabilities; instead they would pay the Receiver. This abrupt about-
face was the result of a collusive quid pro quo with the Receiver, through which they obtained
releases of liability for their directors, officers, and agents. The eagerness with which the Oldco
Entities capitulated to the Receiver’s collusive offer is evident from the lack of meaningful

negotiation between the two parties. This sort of collusion, to the detriment of Prospect and other
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non-settling defendants, was exactly what the Special Act was intended to prevent—the sacrificing
of the Oldco Entities’ creditors for the benefit of a settling defendant. As such, the Court should
find that the Settlement Agreement is not a good faith settlement and deny final approval.

B. The Receiver and the Oldco Entities Have Effectively Acknowledged Their Collusion
and Dishonesty by Including False Statements in the Settlement Agreement Designed
to Benefit the Receiver and Prejudice Prospect as Well as Other Creditors of the
Oldco Entities.

In addition to the evident quid pro quo surrounding its negotiations, the Settlement
Agreement itself is also plagued by false statements that were included to benefit the Receiver and
prejudice the Non-settling Defendants. Such collusion is most plainly evident in paragraphs 28
and paragraph 30.

a. Paragraph 28’s admission of liability was meant solely to prejudice Prospect and other

creditors, and it is dishonest inasmuch as it contradicts Land’s understanding of the
Oldco Entities’ obligation to fund the Plan.

In paragraph 28 of the Settlement Agreement, the Oldco Entities admit that they are liable
in breach of contract for a set amount of $125 million. That language was included in the
Settlement Agreement, at the behest of the Receiver, to establish a set amount of damages owed
so that the Receiver would not be required to prove a claim for damages in any future judicial
liquidation proceeding. See Land Depo. at 55:11-56:13, Exhibit 2. Specifically, paragraph 28 of
the Settlement Agreement, as the Receiver explained, was to allow “there to be a representation
affirmatively by Attorney Land’s clients that my claim is $125 million. I would not have to prove
that claim if there was a judicial dissolution. Now I had the number actually locked in in terms of
what the liability was.” Del Sesto Depo at 68:2-11, Exhibit 4. The Receiver’s understanding was

“that [he] would still have the ability to file a claim in any judicial liquidation proceeding.” Del

Sesto Depo at 69:10-11, Exhibit 4.

17



Case 1:18-cv-00328-WES-LDA Document 147 Filed 08/27/19 Page 18 of 23 PagelD #: 6500

Therefore, not only would the Receiver be given all the liquid assets of the Oldco Entities,
save for the $600,000 reserve, but he would also be able to assert a $125 million claim in a judicial
liquidation of the Oldco Entities remaining assets without first having to prove his claim. An
admitted obligation at this level allows the Receiver to secure the lion’s share of whatever non-
liquid assets that the Oldco Entities still have when a judicial receivership takes place, without
having to establish a key element of the claim: damages. See Del Sesto Depo. at 69:2-11, Exhibit
4 (“Q. Okay. So this isn’t the end of your recourse, this [S]ettlement [A]greement. You get the
money that comes from this settlement, there’s approximately $600,000 left to the Oldco [E]ntities,
you still would have the right to pursue additional money in additional liquidation? MR.
SHEEHAN: Objection to the form. Q. That’s your understanding? A. My understanding is that I
would still have the ability to file a claim in any judicial liquification proceeding™). As a result,
other creditors will be left with only $600,000 to satisfy their claims.

This easily-granted concession by the Oldco Entities is further proof of collusion among
them and the Receiver. Indeed, evidence shows that the Oldco Entities were so compliant that this
term was granted almost as an afterthought: the first draft of the Settlement Agreement—circulated
by the Receiver’s Special Counsel—includes an admission of $120 million in liability, and yet that
amount was then increased in the final Settlement Agreement to $125 million. Therefore, because
the first draft was circulated by Special Counsel, the $5 million increase had to have been either
unilaterally granted by the Oldco Entities’ counsel, or unilaterally changed by Special Counsel
without objection. In fact, the Receiver did not even know what accounted for the $5 million
increase; all he offered was the Claim that $125 million represented a more accurate number. See
Del Sesto Depo. at 100:9-12, Exhibit 4 (“Q. What accounts now for the difference in the
numbering of $120 million in the draft and $125 million in the final? A. What amounts for that

five million dollar difference? Q. Yes. A. I—I don’t know. The $125 million is the more accurate
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number as far as [’'m concerned.”) Either way, collusion—rooted in a dishonest admission—is
apparent. Compare paragraph 28 of executed Settlement Agreement with paragraph 26 of draft
Settlement Agreement, Exhibit 8.

Not only is the admission of $125 million in liability prejudicial to Prospect and other
creditors, it is also blatantly dishonest; further exhibiting the collusive efforts between the Receiver
and the Oldco Entities. It plainly contradicts Land’s testimony and his understanding as to the
Oldco Entities’ obligation to fund the Plan. As Land explained, the Oldco Entities had no
obligation to contribute money to the pension plan because the plan was a Church Plan. See Land
Depo. at 87:19-88:5, Exhibit 2 (“Q. Is that because it’s—regardless of the Cy Pres order, STHSRI
had an obligation with respect to the pension plan? MR. SHEEHAN: Objection. He already said
there was no obligation. A. My understanding was—my understanding is under applicable law
relating to church plans, that there was no formal obligation of STHSRI to contribute to the [P]lan.
Whether that—that would mean it’s not a liability . . . .); see Land Depo. at 153:22-15:5, Exhibit
2 (“Q. ... You were asked a number of times whether you considered it to be an obligation of the
Oldco [E]ntities to fund the pension plan, and I believe your testimony is you didn’t think it was
an obligation because it was a church plan. Is that correct? A. My understanding of the church
plan status was that it was not a formal liability of the entities to fund the plan™).!> And, as Land
attested in an affidavit to this Court, “SJHSRI did not believe that it had an obligation to make
contributions to the Plan. . . .” See Land Depo. at 85:16-24, Exhibit 2; ECF No. 109-2 at § 4. In
addition, during Land’s deposition, in reference to that obligation, Attorney Wistow—Special

Counsel to the Receiver—stated on the record: “It’s a moral obligation.” See Land Depo. at 89:1-

13 Moreover, SISHRI judicially admitted that it had no obligation to fund the plan in its Petition
for the Appointment of a Receiver, stating “[a]s a result of the “church plan” exemption, [SJTHSRI]
was not required to make annual minimum contributions to the Plan, or make pension insurance
payments to the Pension Benefit Guaranty Corporation . . ..” See Petition at § 6.
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6, Exhibit 2 (“MR. WISTOW: Objection. It’s a moral obligation. MR. KESSIMIAN: Please,
Max. MR. WISTOW: It’s so obvious. We’re just wasting time. He said there was no legal
obligation to return the money over”). Coupled with Land’s testimony, that statement is clear
evidence of the direct conflict between the language that was included in paragraph 28 and the
Oldco Entities’ lack of contractual obligation to contribute to the Plan. The Oldco Entities simply
had no breach of contract to which they could admit. Thus, the admission of non-existent
contractual liability in paragraph 28, for an amount of $125,000,000, was false, collusive, and
intended to benefit the Receiver and prejudice Prospect and other non-settling defendants.

b. Paragraph 30 of the Settlement Agreement is false and intended to prejudice Prospect
and other creditors.

In paragraph 30 of the Settlement Agreement, the Oldco Entities state that their
proportionate fault in tort is less than that of the non-settling defendants. By their own admission,
that statement is false and without merit, and was therefore only included in the Settlement
Agreement in a collusive effort to affect the rights of Prospect and other non-settling defendants.
According to Land, he could not evaluate any of the tort liability of the non-settling defendants:
“[s]o I’'m not prepared now, nor was I then, to evaluate whether any of the defendants had liability
in tort to the plaintiff.” See Land Depo. at 54:9-12, Exhibit 2. Land further admitted that he had
not evaluated the potential tort liabilities of the non-settling defendants. See Land Depo. at 49:7-
20, Exhibit 2. Without an evaluation as to the liabilities of the non-settling defendants in tort, and
without an evaluation as the liabilities of the Oldco Entities in tort, Land could not have
legitimately stated in the Settlement that the Oldco Entities’ proportionate liability was somehow
less than that of the non-settling defendants.

Similarly, the Receiver has testified that he had no view concerning the proportionate fault

in tort among all the defendants. See Del Sesto Depo. at 70:9-71:4, Exhibit 4. When asked
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specifically whether he agreed with the statement that the Oldco Entities’ fault is small when
compared to that of the non-settling defendants, the Receiver said: “I’m not stating that one way
or the other.” Del Sesto Depo. at 70:23-25, Exhibit 4. The Receiver further testified that he had
no view on the liability of the non-settling defendants. See Del Sesto Depo. at 71:1-4, Exhibit 4
(“Q. All right, so you’re not—you don’t have a view on that specifically? MR. SHEEHAN:
Objection. A. No.”). All the Receiver would offer is that he agreed with the statement in paragraph
30, see Del Sesto Depo. at 70:12-13, Exhibit 4—despite having no view as to the magnitude of
the relative fault of the Oldco Entities. Indeed, when pressed by counsel for Prospect, neither the
Receiver nor Land was able to explain, articulate, or even defend the truthfulness of the statement
in paragraph 30 of the Settlement Agreement.

Accordingly, it is clear that Paragraph 30 of the Settlement Agreement was unsupported
by Land or the Receiver’s own independent analysis, and that it was simply a blunt instrument
included in the Settlement Agreement to prejudice the Non-settling Defendants. The Receiver
even admits that paragraph 30 was included in the Settlement Agreement solely to advance his
interests:

And if the [the Special Act] was deemed to be unconstitutional, it was
challenged to be unconstitutional, I wanted Attorney Land to fight hard
to stick to the statement made in the settlement as to the small amount
of proportionate fault because I would have had to have been dealing
with at that point in time contribution issues, both in either judicial
dissolution or in this lawsuit. And by making that statement, it would
have required the Oldco Entities and their counsel to argue in a way
that would support the statement.
See Del Sesto Depo. 114:13-23, Exhibit 4. The Receiver’s own words offer the best explanation
as to why the proportionate fault language was included in paragraph 30 Settlement Agreement:

irrespective of truth, it was included so that Land will be compelled to testify that it was true in a

future proceeding, whether in a judicial liquidation or a proceeding before this Court. The
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Receiver and Land have shown that they were willing to make this statement with knowledge, or,
at a minimum, reckless disregard of its falsehood. This sheds further light on the collusion between
the Receiver and Oldco Entities for the specific purpose of prejudicing Prospect and other Non-
settling Defendants in future proceedings.

CONCLUSION

Independently and taken together, the facts of this unique case, in light of a unique statute,
compel but one conclusion: that the Settlement Agreement was the product of collusion. Those
same facts also justify finding that Settlement Agreement reflects collusive, dishonest or other
wrongful or tortious conduct intended to prejudice Prospect and the other Non-settling Defendants.
The Special Act’s good faith mandate was meant to prevent one defendant from settling to the
detriment to the other and yet, that is exactly what happened here; therefore, the Joint Motion for
Settlement should be denied.

Respectfully submitted,

PROSPECT MEDICAL HOLDINGS, INC. and
PROSPECT EAST HOLDINGS, INC.

By their attorneys,

/s/ Ekwan E. Rhow, Esq.

/s/ Thomas V. Reichert, Esq.

Ekwan E. Rhow, Esq., Pro Hac Vice
Thomas V. Reichert, Esq., Pro Hac Vice
Bird, Marella, Boxer, Wolpert, Nessim
Drooks, Lincenberg & Rhow, P.C.
1875 Century Park East, 23rd Floor
Los Angeles, California 90067-2561
T:310-201-2100
erhow@birdmarella.com
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Dean J. Wagner, Esq. (#5426)
Christopher J. Fragomeni, Esq. (#9476)
Shechtman Halperin Savage, LLP
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phalperin@shslawfirm.com

/s/ John J. McGowan, Esq.

John J. McGowan, Esq., Pro Hac Vice
Baker & Hostetler LLP

Key Tower

127 Public Square, Suite 2000
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CERTIFICATE OF SERVICE

I hereby certify that on this 27th day of August 2019, I have caused the within document
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is made and entered into
as of September 24, 2013 by and among CharterCARE Health Partners, a Rhode Island non-
profit corporation (“CCHP”), Roger Williams Medical Center, a Rhode Island non-profit
corporation (“RWMC”), St. Joseph Health Services of Rhode Island, a Rhode Island non-profit
corporation (“SJHSRI”), Roger Williams Realty Corporation, a Rhode Island non-profit
corporation (“RWRC”), RWGH Physicians Office Building, Inc., a Rhode Island non-profit
corporation (“RWOB”), Elmhurst Extended Care Facilities, Inc., a Rhode Island non-profit
corporation (“Elmhurst ECF”), Roger Williams Medical Associates, Inc., a Rhode Island non-
profit corporation (“‘RWMA”), Roger Williams PHO, Inc., a Rhode Island non-profit corporation
(“PHO”), Elmhurst Health Associates, Inc., a Rhode Island corporation (“Elmhurst HA”), Our
Lady of Fatima Ancillary Services, Inc., a Rhode Island corporation (“Our Lady”), The Center
for Health and Human Services, a Rhode Island non-profit corporation (“ICHHS”), SJH Energy,
LLC, a Rhode Island limited liability company (“SJHE”), and Rosebank Corporation, a Rhode
Island corporation (“Rosebank™ and together with CCHP, RWMC, SJHSRI, RWRC, RWOB,
Elmhurst ECF, RWMA, PHO, Elmhurst HA, Our Lady, TCHHS and SJHE, each a “Seller” and,
collectively, “Sellers”), Prospect Medical Holdings, Inc., a Delaware corporation (“Prospect”),
Prospect East Holdings, Inc., a Delaware corporation (“Prospect Member”), Prospect
CharterCare, LLC, a Rhode Island limited liability company (the “Company”), Prospect
CharterCare RWMC, LLC, a Rhode Island limited liability company (“RWMC SMLLC”),
Prospect CharterCare SJHSRI, LLC, a Rhode Island limited liability company (“SJHSRI
SMLLC”), Prospect CharterCare Elmhurst, LLC, a Rhode Island limited liability company
(“Elmhurst SMLLC”), and Prospect CharterCare Physicians, LLC, a Rhode Island limited
liability company (“Physicians SMLLC” and together with RWMC SMLLC, SJTHSRI SMLLC,
Elmhurst SMLLC, each a “Company Subsidiary” and collectively, the “Company Subsidiaries™).
Sellers, Prospect, the Prospect Member, the Company, and each Company Subsidiary are each a
“Party” and collectively, the “Parties”.

RECITALS
WHEREAS, Sellers own, lease and operate the Facilities and engage in the Business;

WHEREAS, Prospect is in the business of owning and operating hospitals and related
businesses and has formed the Company and owns 100% of the outstanding equity of the
Company;

WHEREAS, the Company has formed all of the Company Subsidiaries as single-member
limited liability companies and owns 100% of the outstanding equity in each Company
Subsidiary as the sole member thereof;

WHEREAS, Sellers desire to sell to the Company, and the Company desires to acquire
from Sellers, either directly or through the Company Subsidiaries, substantially all of the assets
used in the operation of the Facilities, all as more fully set forth herein;
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(y)  all of Sellers’ equity, membership or other ownership interests (i) in
Rhode Island PET Services, LLC and Chemosynergy, LLC and (ii) to the extent applicable,
pursuant to Section 7.2(n) below, in UMG and/or such other project or entity contemplated by
such Section 7.2(n); and

4] either: (1) all of Sellers’ equity, membership or other ownership interests
in Roger Williams Radiation Therapy, LLC; or (2) in the event that Sellers sell all or any part of
their interests in Roger Williams Radiation Therapy, LLC prior to Closing and, notwithstanding
Sellers’ commercially reasonable efforts to reinvest all or a portion of the proceeds of such sale
as provided in Section 7.2(n) below, all or a portion of such proceeds are not so reinvested, then
any portion of the sale proceeds not so reinvested (hereafter, the “JV Proceed Deficiency™) shall
be included as a Purchased Asset hereunder and shall be transferred to the Company.

2.2 Excluded Assets of Sellers. Notwithstanding anything herein to the contrary, the
following assets are excluded from the Purchased Assets and shall be retained by Sellers (the
“Excluded Assets”):

(a) cash, cash equivalents and investments (except for the amount of any JV
Proceed Deficiency as per Section 2.1(z) above);

(b)  all of the following: (i) any Employment Agreement that is not listed as an
Assumed Employment Agreement on Schedule 2.1(f)(1); (ii) any Physician Agreement that is
not listed as an Assumed Physician Agreement on Schedule 2.1(f)(2), or that is so listed but is
removed prior to Closing as provided in Section 2.1(f); and (iii) any other Contract listed on
Schedule 2.2(b) (collectively, the “Excluded Contracts™); and all of Sellers’ rights and interests
thereunder;

(c) any Permits, Environmental Permits and Approvals that are not
transferable;

(d) any Seller Plans (and any and all assets associated therewith or set aside to
fund liabilities related thereto), the Retirement Plan and the Retirement Plan Assets;

(e) any unamortized bond issuance costs and all funds held by the bond
trustee under the bond indentures for RWMC Rhode Island Health and Educational Building
Corporation Tax-Exempt Revenue Bonds - Series 1998 and STHSRI Rhode Island Health and
Educational Building Corporation Tax-Exempt Revenue Bonds - Series 1999;

® except to the extent included within the Transferred Restricted Funds, any
charitable restricted assets of Sellers, whether held directly by Sellers or by one or more third
parties for Sellers’ benefit, and any accrued interest thereon;

(g)  the assets of CharterCARE Health Partners Foundation (f/k/a St. Joseph
Health Services Foundation),

(h)  funds held by Sellers’ trustee for insurance, board designated investments,
restricted interests in perpetual trusts, donor restricted funds and funds restricted by spending
policy, and any accrued interest thereon;
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() the corporate books and records of Sellers;

()] any shares of capital stock, membership interest, partnership interest or
other ownership in any Seller;

(k)  all rights in any insurance policies of Sellers covering the Purchased
Assets or any Assumed Liabilities, except as otherwise expressly provided herein (including
without limitation pursuant to Section 2.1(1) above); and

) the rights of Sellers under this Agreement and all related documents.

23  Assumed Liabilities of Sellers. On the terms and subject to the conditions set
forth in this Agreement, at the Closing, Sellers shall assign, and the Company shall assume or
shall cause one or more Company Subsidiaries to assume, effective as of the Effective Time, the
following Liabilities of Sellers with respect to the Facilities and the Purchased Assets as and to
the extent existing on the Closing Date (collectively, the “Assumed Liabilities™):

(a)  the Assumed Contracts, but only to the extent of Liabilities that (x) are
described in Section 2.3(b) below, or (y) accrue or arise after the Effective Time and relate to
any period after the Closing Date;

(b) all accounts payable of Sellers as of the Closing Date that were accrued in
the Ordinary Course of Business to the extent such accounts payable remain unpaid as of the
Closing Date and are reflected in the calculation of Final Net Working Capital;

(c)  all accrued expenses of Sellers incurred in the Ordinary Course of
Business to the extent the same remain unpaid as of the Closing Date, other than (x)
intercompany payables, (y) transaction expenses of Sellers, and (z) any expenses associated with
any Taxes, the Seller Plans (but only to the extent such expenses are not reflected in the
calculation of Final Net Working Capital) or the Retirement Plan;

(d)  deferred gain on investments in the Related Ventures;

(e) all ETO balances associated with the Transferred Employees, including all
costs, liabilities and expenses associated with or arising from the same and/or the rollover of
such balances from Sellers to the Company as of the Effective Time;

® asset retirement obligations as reflected on the Interim Balance Sheet;

(g) if, prior to Closing, Sellers invest the proceeds of any sale of all or any
part of their interests in Roger Williams Radiation Therapy, LLC in UMG or some other project
or entity as may be mutually agreed by the Parties, as provided in Section 7.2(n) below, and
Sellers’ acquisition of such replacement interest entails the assumption of any liabilities, any

such liabilities so assumed; and

(h)  any other obligations or Liabilities identified in Schedule 2.3.

In no event shall the Company assume any Liability that is an Excluded Liability.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by
their authorized representatives, all as of the date and year first above written,

SELLERS;

CHARTERCARE HEALTH PARTNERS ROGER WILLTAMS MEDICAL CENTER

By: /7) 7 /zz%é/- By: /;Z'Z?&K&d;

Name: Name:
Title: Title:

ST. JOSEPH HEALTH SERVICES OF RHODE ROGER WILLIAMS REALTY CORPORATION
ISLAND

FPrglel

By: /7 —’@J{/ féé-h——- I]iﬁue:

Name: Title:

Title:

RWGH PHYSICIANS OFFICE BUILDING, INC. ELMHURST EXTENDED CARE FACILITIES,
INC.

by STl 2 )

Name: By: //% Mfﬁ____ﬁ

Title: Name:
Title;

ROGER WILLIAMS MEDICAL ASSOCIATES, ROGER WILLIAMS PHO, INC.

INC.

> ; By: ﬁ/ e

By: 47/‘7 7 jﬂ{’// Glon Name:

Name: Title:

Title:

ELMHURST HEALTH ASSOCIATES, INC. OUR LADY OF FATIMA ANCILLARY

SERVICES, INC.

I];Izline %/M/ Ti:JIy: | K,ﬁé’/%_/

Title:
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THE CENTER FOR HEALTH AND HUMAN SJITENERGY, LLC

SERVICES
227 , by [ PLAl
By: i /{Z«_ZQL/—-_ Name:
Name: Title:
Title:
ROSEBANK CORPORATION

Name:
Title:
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PROSPECT: _
Py
PROSPECT MEDICAL HOLDINGS, INC.

By: Vs
Name: {
Title:

THE COMPANY:
PROSPECT CHARTERCARE, LL.C

By: PROSPECT EAST HOSPITAL
ADVISORY SERVICES, LLC,
its Manager

By: PROSPECT MEDICAL HOLDINGS,
INC., its Sole Mem_bé

/
By: L

Name: 7
Title:

2344594 v1 Prospect Signature Page
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PROSPECT MEMBER:

PROSPECT EAST HOEDINGS, INC.

By: e
Name: /-

Title: {

COMPANY SUBSIDIARIES:

PROSPECT CHARTERCARE RWMC, LL.C

By: PROSPECT CHARTERCARE, LLC,
its Sole Member

By: PROSPECT EAST HOSPITAL
ADVISORY SERVICES, LLC,
its Manager

By: PROSPECT MEDICAL-HOLDINGS,
INC., its Sole Memb¢ér

/f‘
e

P /'.-
oy
By: S~

Name: £
Title:

PROSPECT CHARTERCARE SJHSRIL, LLC

By: PROSPECT CHARTERCARE, LLC,
its Sole Member

By: PROSPECT EAST HOSPITAL
ADVISORY SERVICES, LLC,
its Manager

./‘
By: PROSPECT MEDICALHOLDINGS,
INC,, its Sole Member

By: L

Name: /

(3

Title:
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PROSPECT CHARTERCARE ELMHURST,
LILC

By: PROSPECT CHARTERCARE, LLC,
its Sole Member - T

By: PROSPECT EAST HOSPITAL
ADVISORY SERVICES, LLC,
its Manager

By: PROSPECT MEDICAL HOLDINGS,
INC., its Sole Men}be(

o

Name:
Title:

PROSPECT CHARTERCARE PHYSICIANS,
LLC

By: PROSPECT CHARTERCARE, LLC,
its Sole Member

By: PROSPECT EAST HOSPITAL
ADVISORY SERVICES, LLC,
its Manager

By: PROSPECT MEDICAL F_I___(-)T’.ﬁ-lNGS,
INC,, its Sole Member-

By: P e AN
Name: /
Title:
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“Capital Projects” has the meaning set forth in Section 2.5(b)

“Cash Purchase Price” has the meaning set forth in Section 2.6(a).

“Cath Lab Capital Lease” means that certain Capital Lease Obligation entered into by
and between RWMC and Philips Medical dated December 27, 2012, with respect to Sellers’
cardiac catheterization laboratory, the long-term portion of which, as of the date of this
Agreement (i.e., $558,288), shall be treated as partial satisfaction of the Long-Term Capital
Commitment pursuant to Sections 4.2(b)and 4.2(c) of the Amended and Restated Agreement and
Section 2.5(b) hereof.

“CCHP” has the meaning set forth in the introductory paragraph.

“Church” has the meaning set forth in Section 7.5(¢).

“Church Approvals” has the meaning set forth in Section 7.5(e).

“Church Plan” has the meaning set forth in Section 4.17(i).
“Closing” has the meaning set forth in Section 3.1.

“Closing Cash Amount” has the meaning set forth in Section 2.6(a).
“Closing Date” has the meaning set forth in Section 3.1.

“CMS” means the Centers for Medicare & Medicaid Services.

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1986, as
amended, as further defined in Section 4.17(g).

“Code” means the Internal Revenue Code of 1986 and the rules and regulations
promulgated thereunder.

“Commitment” has the meaning set forth in Section 12.1(a).
“Company” has the meaning set forth in the introductory paragraph.

“Company Locations” has the meaning set forth in Exhibit N.

“Company Subsidiaries” has the meaning set forth in the introductory paragraph.

“Company/Prospect Indemnified Persons” has the meaning set forth in Section 14.2.

“Confidentiality Acreement” means that certain Confidentiality Agreement, dated as of
August 2, 2012, between CCHP and Prospect.

“Contract” means any written or oral contract, commitment, instrument, license, lease or
agreement, currently in effect, including renewals, extensions, assignments and amendments
made in accordance therewith.
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“Private Health Plan Liabilities” means all Liabilities relating to Private Health Plans in
connection with reimbursement for the provision of health care services to enrolled or covered

beneficiaries.

“Private Health Plans” means insurers, third party payors, health maintenance
organizations, preferred provider organizations, third party administrators for self-insured
employers and similar arrangements, other than Government Reimbursement Programs, but
including those situations where, pursuant to a contract with a Government Reimbursement
Program, the Private Health Plan provides coverage under a managed care product to persons
obtaining their Medicare, Medicaid, or similar benefits from the Private Health Plan rather than
directly from Medicare or Medicaid.

“Prospect” has the meaning set forth in the introductory paragraph.

“Prospect Advance” has the meaning set forth in Section 2.7.

“Prospect Benefit Plans” has the meaning set forth in Section 6.6.

“Prospect Contribution” has the meaning set forth in Section 2.5(a).

“Prospect Member” has the meaning set forth in the introductory paragraph.

“Provider Agreements” has the meaning set forth in Section 2.1(f).

“Purchased Assets” has the meaning set forth in Section 2.1.

“RE Tax Returns” means all Tax Returns, questionnaires, certificates, affidavits and other
documents required in connection with the payment of any Transfer Taxes in respect of the
Owned Real Property.

“Real Estate Taxes™ has the meaning set forth in Section 12.2.

“Real Property” means the Owned Real Property and the Leased Real Property.

“Rejected Physician Agreements” has the meaning set forth in Section 2.1(f).

“Related Venture” and “Related Ventures” mean, individually and collectively (i) Rhode
Island PET Services, LLC, a Rhode Island limited liability company, (ii) Roger Williams
Radiation Therapy, LLC, a Rhode Island limited liability company, and (iii) Chemosynergy,
LLC, a Rhode Island limited liability company.

“Release” means any spilling, leaking, pumping, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, migrating, or disposing of Hazardous Materials into the
environment, including the ambient air, surface and subsurface soils, surface water and
groundwater.

“Remediation” means any investigation, clean-up, removal action, remedial action,
restoration, repair, response action, containment, corrective action, monitoring, sampling and
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analysis, reclamation, closure, or post-closure activity in connection with the suspected,
threatened or actual Release of Hazardous Materials.

“Representatives” means with respect to any Person, any of its Affiliates, directors,
trustees, officers, members, shareholders, employees, counsel, accountants, consultants, agents,

advisors and other representatives.

“Residents and Fellows List” has the meaning set forth in Section 4.19.

“Retirement Plan” means the St. Joseph Health Services of Rhode Island Retirement
Plan.

“Retirement Plan Assets” shall mean the assets, cash and investments of the Retirement
Plan.

“Revenue Procedure” has the meaning set forth in Section 8.2(c).

“Rosebank” has the meaning set forth in the introductory paragraph.
“RWMA” has the meaning set forth in the introductory paragraph.
“RWMC” has the meaning set forth in the introductory paragraph.

“RWMC SMLLC” has the meaning set forth in the introductory paragraph.

“RWOB” has the meaning set forth in the introductory paragraph.
“RWRC” has the meaning set forth in the introductory paragraph.

“Second 20-Day Period” has the meaning set forth in Section 2.9(c).

“Seller Indemnified Persons” has the meaning set forth in Section 14.3

“Seller Intellectual Property” means Intellectual Property that is not Third Party
Intellectual Property.

“Seller Member” has the meaning set forth in the Recitals.
“Seller Plans” has the meaning set forth in Section 4.17(2).
“Sellers” has the meaning set forth in the introductory paragraph.

“Sellers’ Cost Reports” has the meaning set forth in Section 13.6.

“Sellers’ Knowledge” (and similar expressions) means the actual knowledge of any
member of the Management Group, after making diligent inquiry of those employees of any of
Sellers with principal day-to-day operational responsibility with respect to a particular matter.

“Sellers’ Representative” has the meaning set forth in Section 15.9(a).
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; (Def endant s EXHIBLTS 1 MR. WISTOW: Max Wistow for the plaintiffs.
NO. DESCRI PTI ON PAGE | 2 MR. SHEEHAN: Stephen Sheehan for the
3 1 Notice to Take Deposition 10 laintiffs.
o 2 om0 2P Beriam
3 Petition for Approval of Disposition 21 4 MR. LEDSHAM: Benlamm Ledsham for the
5 of Charitable Assets_ Including 5 laintiffs.
6 4 I B e T rom & epnen 27 P : :
: LSt RS M%) Loster | o Roger WhlTams sl aoo the ot
8 5 Jah;akgr Czrgls letter fromRichard Land 29 ! o e o o] S-Ot © eponent'
o Mix Wstow o O 8 MR. HALPERIN: Thank you.
9 6 Agg_ﬁ_ﬁ elrQénIZO,ﬁSrgg?r;ngﬁ a“aC“?d_ % 19 EXAMINATION BY MR. HALPERIN
10 = EXDI b 18y QOB riai idiesi Bxhibit 40 110 Q. Would you please state your full name.
L g oxhbiL A Setllemnt Agreement 8 |11 A. RichadJ. Land. |
12 R §hi’ig'd Jand and heax Wstow . -5 |12 Q. Mr.Land, I'm going to ask you questions. If you don't
13 " pLand t OZ,S?A??i Fontes . 1, o |13 understand them, I'll be glad to try to rephrase them.
14 Land _ _ 14 Have you ever been deposed before?
15 1 TP w8y
13 Loss Run for NHP677201 - Charter Care 110
16 Heal th Partners (Going Forwar d) 16 Q. By whom are you currently employed?
17 (Plaintiff's) 17 A. Chace Ruttenberg & Freedman, LLP. I'm a partner.
18 A Title 7, Corporations, Associations, 118 |18 Q. How long have you been with Chace Ruttenberg?
19 A el e o mcbrvor atton for 07Ot 120 |19 A. Started with them July 1, 2012.
Charter CARE Health Partners , ..
20 c Articles of Amendment to Articles of 121 |20 Q. And you've been -- how long have you been practicing
Inco_rPoratlon for Roger WIlians 21 law?
21 D Exkt?esrpplt ?Ir omthe Plan 132 .
22 E Excerpt fromthe Plan 132 |22 A. Since 1996.
23 RO s e afdical Center Board of 134 123 Q. You're heretoday in what capacity, sir?
on © Petition for the Appointment of a 146 124 A. You deposed meindividually, and you also served a
25 25 30(b)(6) deposition notice for the CharterCARE
Page 6 Page 8
1 (Commenced at 10:02 am.) 1 defendants, and so I'm in that capacity aswell.
2 RICHARD LAND 2 Q. What isyour current role for CharterCARE Community
3 Being duly sworn, deposes and testifies asfollows: | 3 Board?
4 MR. HALPERIN: Mr. Land, my nameisPreston | 4 A. |I'm counsd for the entity, as well as an agent for
5 Halperin, as you know, and I'm representing the 5 purposes of the administrative aspects of winding down
6 Prospect entities for purposes of this deposition. 6 the entities.
7 Before we start I'd like to suggest that we go 7 Q. Isthat agency in awritten document?
8  around the room and let counsel identify themselvesand | 8 A. There'sacorporate vote that authorized it.
9  whothey represent so well have arecord of who'shere | 9 Q. And are you agent for specific purposes or anything in
10  today. 10 general, or how isit phrased?
11 So, as| said, I'm Preston Halperin. I'll goto 11 A. It was-- my recollection it was a generic agency for
12 my left. 12 purposes of winding down the entities.
13 MR. KESSIMIAN: Paul Kessimian, I'mcounsel |13 Q. And how long have you had that role?
14  for the Roman Catholic Bishop of Providence,a |14 A. | believethat vote wasin early 2015.
15 corporation sole, Diocesan Administration Corporation, |15 Q. And what had been your responsibilities over the past
16  and Diocesan Service Corporation, known inthiscaseas |16 four or so years as agent for -- I'm going to refer to
17 the Diocesan defendants. 17 CharterCARE Community Board as CCCB.
18 MR. FRAGOMENI: Chris Fragomeni for the |18 A. For CCCB aone or for -- I'm sorry.
19 Prospect entities. 19 Q. Okay, that'safair point. Let's define the parties
20 MR. BOY AJAN: Steve Boyagjian for the Angel | 20 here.
21 Pension Group. 21 So you mentioned that you're here on behalf of
22 MR. DENNINGTON: Andrew Dennington for |22 Charter CARE Community Board, which | will refer to as
23 CharterCARE Foundation. 23 CCCB, but that entity has responsibility for two other
24 MS. DIETER: Christine Dieter for Rhode |24 entities, correct?
25 Island Community Foundation. 25 A. Correct.
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1 Q. Andwhat are those two other entities? 1 notation by Mr. Sheehan.

2 A. CCCB owns St. Joseph's Health Services of Rhode Island | 2 MR. WISTOW: Just to be clear, will you allow

3 and Roger Williams Hospital. 3 testimony on 4 with an objection, or are you going to

4 Q. And soinyour capacity as agent, did you also perform | 4 instruct him not to answer?

5 some services or acts on behalf of the two entities | 5 Well, why don't we -- | don't want to put you --

6 owned by CCCB? 6 why don't you decide that when you --

7 A. Yes 7 MR. FINE: And | will need to discuss that

8 Q. Sowhat were your responsibilities generally over the | 8 with the deponent.

9 last four years as agents for those entities? 9 MR. HALPERIN: And just from the standpoint
10 A. S0, | think it'seasier to -- I'll describeit this 10 of how this deposition is going to proceed, | think it
11 way. 11 really makes sense for one of your team to take the
12 When the hospitals were -- when hospital operating |12 role of objecting and speaking on the record. | don't
13 entities were sold to Prospect, there were no employees |13 think we should have more than one attorney from a
14 left, and so | performed, as agent, essentially 14 party speaking. | don't carewhoiitis.

15 functions that employees would do to try to wind down |15 MR. WISTOW: That's your suggestion but

16 ordinary operating issues and all of theissuesthat |16 unless it becomes disruptive, if either one of us wants

17 might come up in awind-down of an entity. 17 to say something, | don't see a problem with that. But

18 Q. Soisit fair to say that the wind-down of the entities |18 let's not fight about everything.

19 was your principal role in some way, shape or form |19 (Arrival of Attorney Mark Russo)

20 either as agent or attorney? 20 MR. HALPERIN: Off the record.

21 A. | guessthat'sfair. Principa role. 21 (Off the record)

22 Q. What other roles were there other than that which |22 BY MR. HALPERIN:

23 related to the wind-down of the entities? 23 Q. Mr. Land, during the last several years while you acted

24 A. Weéll, | counseled the board of directorsin the context |24 as agent and attorney for CCCB, did you have any role

25 of my services as a-- as an attorney. 25 in the oversight of the financial aspects of CCCB in
Page 10 Page 12

1 Q. So, that would be in connection with, like, routine | 1 terms of what it was using its money for?

2 corporate matters? 2 A. Yes

3 A. Routine corporate matters, what was going on withthe | 3 Q. And who was -- what was your responsibility with

4 wind-down itself, legal issues that might arise during | 4 respect to financial management?

5 that process. 5 A. Bills, al thehills, al the revenues came through my

6 Q. I'mgoing to show you the 30(b)(6) Notice of 6 office. Earlier inthe -- earlier in the process, |

7 Deposition. If you could look at the scheduleonthe | 7 was working primarily with Dan Ryan who was the

8 last page. 8 chairman, reviewing matters with Dan. But primarily

9 (Witness perusing document) 9 from afinancial perspective, ordinary expenses were
10 Q. Mr. Land, on behalf of CCCB, are you able to testify |10 paid. Ordinary -- revenues that came in were deposited
11 with respect to the matters set forth on Attachment A? |11 and either invested in various vehicles or maintained
12 A. Yes, but I'll notel believe 4 is outside the scope of |12 in checking -- bank accounts. Most issues, if not all,
13 what the judge authorized, but | am prepared. | can |13 were discussed with Dan Ryan, and he ultimately made
14 discuss all these issues. 14 decisions on -- on how things went.

15 MR. HALPERIN: Okay. Thank you. Well mark |15 Q. Did you communicate with a board in making decisions as
16 that as Exhibit 1. 16 to how monies were going to be spent, or wasthis
17 (Exhibit 1 marked) 17 something you had some level of authority to do

18 MR. SHEEHAN: Just for the record, we're |18 independently?

19 going to object to the testimony with respectto |19 A. When you say "spent," we -- there were wind-down
20 subsection 4. | presumeit's going to go forward but |20 expenses, so wind-down expenses were paid with -- you
21 we want to make it clear that our positionisgoingto |21 know, to the extent that board approval was required
22 be that any testimony on those issues should not be |22 for extraordinary expenses or settlement of disputes or

23 considered in thislitigation, so. Just put that on |23 things like -- of that nature, | involved Dan Ryan, and
24 the record. 24 Dan would have determined what to do next.

25 MR. FINE: | join in that objection and 25 Q. Wereyou familiar when you took on the role of agent
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1 with the order that entered in the Cy Pressuperior | 1 Q. Show you the order and ask you if you can identify it
2 court decision that resulted in moniesbeing inthe | 2 for the record.
3 hands of CCCB after the Prospect transaction? 3 A. Thisisadocument captioned Order on Petition for
4 A. So, that order actually entered after | got involved | 4 Approval of Disposition of Charitable Assets. It hasa
5 and so, yes, | was familiar with it. That matter was | 5 Rhode Island Superior Court stamp on the top left
6 primarily handled by Adler, Pollock & Sheehan. | would | 6 corner with the case number, indicating that it's filed
7 consider myself more of an observer of that process | 7 in Kent County Superior Court. Hard to read but it
8 than actively involved in it. 8 appears to have been submitted on 4/6/2015. There'san
9 Q. Didtheterms of that order and/or the petitionthat | 9 envelope number, areviewer. Thelast page hasa
10 led to that order inform you asto any -- how youwere |10 certification by Patricia Rochawho's an attorney at
11 to -- how CCCB wasto administer its assets? 11 Adler Pollock & Sheehan. And the prior page has the
12 A. My recollection of that order isthat primarily related |12 electronic signatures of Judge Stern and his clerk,
13 to -- well, let me rephrase that. 13 Carin Miley.
14 The answer to your question basically isyes, but |14 Q. And thisisthe order we were just discussing, the
15 that's an incomplete response in the sense that that |15 Cy Pres order, correct?
16 order didn't address all the assets of any of the |16 A. Without having reviewed the detail of it, it does
17 entities. 17 appear to be that order, yes.
18 Q. Some amount of the assets of the entitiesended up |18 Q. And take alook at the second page, paragraph 3,
19 under control of CCCB as aresult of the order; isthat |19 please.
20 true? 20 Have you -- do you see the language that says that
21 MR. SHEEHAN: Objection to theform. |21 there's approval for Roger Williams Hospital to use
22 MR. FINE: Y ou can answer. 22 $12,288,848 for pre and post-closing liabilities?
23 A. Um, | don't believe that order caused assets of CCCB. |23 A. | do seethat.
24 | don't know if thisisjust being imprecise or being |24 (Phone interruption)
25 overly technical, but | don't believe that that order |25 MR. HALPERIN: Off the record.
Page 14 Page 16
1 addressed assets of CCCB itself. It addressed assets | 1 (Off the record)
2 of Roger Williams Hospital and St. Joseph's Health | 2 MR. HALPERIN: Can you do me afavor, the
3 Services of Rhode Idand, and it spoke to -- the 3 last question.
4 starting point for that order was -- or in the petition | 4 (The record was read by the
5 was the charitable assets that were held by those | 5 court reporter, as requested)
6 entities and what was to happen with those charitable | 6 Q. Mr. Land, was that twelve million -- approximately
7 assets and how they were to be divided up betweenthe | 7 twelve million dollars of funds that you had or CCCB
8 CharterCARE Foundation and maintained and continued to | 8 had under its control during the last several years
9 be used for charitable purposes, and what I'll 9 that you were agent?
10 characterize as the Oldco entities -- Roger Williams |10 A. So, this refreshes my memory on -- from an aspect of
11 Hospital and St. Joseph's Health Services of Rhode |11 the Cy Pres order that | didn't recall. So the Cy Pres
12 Idland -- and what assets would be freeto beused to |12 order also dealt with accumulated earnings that weren't
13 satisfy liabilities -- freed from the charitable 13 charitable assets, and those funds, for the most part,
14 aspect, to be used to pay the liabilities of the Oldco |14 did not comeinto my possession. By thetime| got
15 entities. 15 involved, asignificant portion, if not all of those
16 Q. Right, so some amount of money was made availableto |16 funds -- and I'd have to go back and review the
17 satisfy liabilities following the -- as aresult of the |17 records, but they had already been used by the Oldco
18 Cy Pres order; isthat accurate? 18 entities before | ever even got involved, or, earlier
19 A. That'scorrect. 19 in the process before the Cy Pres petition was actually
20 Q. Okay. Andwasit part of your role to administer those |20 entered. And | can't answer really why that was done
21 funds in order to satisfy liabilities? 21 and who did it. | just know that there was a gap
22 A. Onbehalf of the Oldco entities. | wasthe agent doing |22 between the sale and when | was brought in, and during
23 that work. 23 that gap period other people were doing things, and
24 Q. Sothat was part of what you were charged with doing? |24 these assets were used to pay Oldco liabilities.
25 A. | guessyou could characterizeit that way. 25 Q. Approximately how much money was under the control of
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1 the Oldco entities when you became involved? 1 at the hospital conducted by Prospect physicians.

2 A. | don't recall precisely but | do recall that therewas | 2 Q. Soif | understood your answer, approximately

3 a sources and uses of funds document created in | 3 13 million isavailable for liabilities? Wind-down

4 connection with the sale of the entities. Andtheonly | 4 liabilities?

5 thing | can specifically recall isthat the net amount | 5 A. Yeah, approximately. Today.

6 of money that was projected to remain after full | 6 Q. Yes, yes. Let's mark the Order on the Petition as

7 liquidation -- and this was a projection done at the | 7 Exhibit Number 2, please.

8 time of sde so it didn't really contemplate everything | 8 (Exhibit No. 2 marked)

9 that's actually transpired since. But thenetamount | 9 Q. What isit that caused those funds to go from being a
10 was -- for al of these entities, in cash was about |10 relatively small amount of one to three million, |
11 $3.1 million. That's my recollection. So, takinginto |11 think you testified, up to this $14 million over the
12 account that the sources and uses contemplated spending |12 last four years?

13 all these -- asignificant portion of these fundsdown, |13 A. Um, thereare alot of factors. | mean, there were
14 so the net result was about $3.1 million. 14 investment returns which can cause part of it. There
15 Q. But the question that | was asking is approximately how |15 were settlements with the Medicare, Medicaid, CM S that
16 much money was under your control or whether Oldco |16 resulted in significantly greater recoveries than were
17 controls -- 17 anticipated and was anticipated by the -- that folks at
18 A. | don't specifically recall what it was at that time, |18 the hospital who prepared the sources and use fundsin
19 but it was -- I'd be speculating, but it wassmall. It |19 the analysis at the time of sale. That might be the
20 was in the single digits, low millions. Inthe 20 most significant portion. There were some settlements
21 aggregate. 21 of litigation matters that were disputed that resulted
22 Q. And approximately how much money is under Oldco's |22 in considerably greater returns than again the same
23 control now in connection with the settlement that is |23 folks estimated at the time of the sale. And we've had
24 being discussed? 24 some charitable trust distributions. The charitable
25 A. It'sover $14 million. Some of those funds have some |25 trust ran for aperiod of time. | believe there are
Page 18 Page 20

1 limitations on them. Some of whichisnotedinthe-- | 1 charitable remainder trusts and those resulted in

2 in the settlement agreement itself. Some of those | 2 distributions. So that's a considerable portion as

3 funds, as per the Cy Pres, are to be used for 3 well.

4 educational purposes relating to the ongoing operations | 4 Q. Have any portion of those funds been used to pay

5 that are being conducted by Prospect. Butinthe | 5 liabilities over the past four years?

6 aggregate it's a dightly more than $14 million. 6 A. Oh, absolutely. There's been ongoing liabilities.

7 MR. SHEEHAN: Could | ask to havethe | 7 There's -- including just ordinary operating expenses

8 guestion read back, | didn't hear it. 8 and costs of running, you know, winding down the

9 MR. HALPERIN: The question? 9 business. There have been CMS claims back against the
10 MR. SHEEHAN: Just the question. 10 hospitals for recoupment aswell. So the net positive
11 MR. HALPERIN: Canyou pleaseread thelast |11 effect of those transactions is what you see now in the
12 guestion back. 12 increase in assets, but there were negative
13 (The record was read by the 13 transactions as well.

14 court reporter, as requested) 14 Q. I'mgoing to ask you to move to another area, and that
15 Q. And of the money that is under Oldco's control now, do |15 isthe St. Joseph's retirement plan itself. What was
16 you know approximately how much of that is availableto |16 your role, or CCCB'srole in connection with the
17 satisfy liabilities as opposed to restricted funds? |17 retirement plan over the last four years?

18 A. I'm-- | believe about amillion dollars, plus or 18 MR. SHEEHAN: Objection to the form.
19 minus, isrestricted at this stage. Seven hundred |19 A. Um, so, again, as agent | was working with the board to
20 fifty of that, approximately, isreferenced inthe |20 evaluate what to do with the plan eventually. Interms
21 settlement agreement and relates to the Roger Williams |21 of CCCB, again -- you know, so the plan isthe
22 Workers Compensation reserve that the Department of |22 St. Joseph's Health Services of Rhode Island Plan. The
23 Labor isrequiring. The balance relatesto the -- what |23 entity is aseparate -- St. Joseph's Health Services of
24 I'll call the continuing medical education fundsthat |24 Rhode Island is a separate entity from CCCB. Therewas
25 are to be used per the Cy Presfor education programs |25 a separate board for St. Joseph's Health Services of
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1 Rhode Island. Same people but we had separate boards. | 1 reference to the St. Joseph's retirement plan that's
2 So when | worked with -- we worked collectively, but | 2 the subject of thislitigation, or isthat referring to
3 when you ask the question what CharterCARE'srolewas, | 3 some other pension?
4 | viewed it as St. Joseph's although Charter CAREwas | 4 A. | believeit'sreferring to the St. Joseph's Health
5 the owner of the entity. 5 Services pension plan.
6 Q. During thelast four years, did you consider CCCBor | 6 Q. Sothat parenthetical is a parenthetical that comes
7 any of the Oldco entities to have afinancial 7 after post-closing liabilities in the document,
8 obligation or liability to the pension plan? 8 correct?
9 A. Theonly connection that | saw between St. Joseph's | 9 MR. SHEEHAN: Objection.
10 pension plan and Roger Williams would have flowed from |10 A. Correct.
11 the Cy Pres petition and order. And that -- that says |11 Q. Wasit -- did you have an understanding over the last
12 what it says. 12 four years as to whether there was an obligation on the
13 Q. And based upon the Cy Pres order and the petition, was |13 part of the Oldco entities to provide any kind of
14 it your understanding that any amount of the assets |14 funding to the plan?
15 under Oldco's control could be applied to the pension |15 A. So again, just to be precise, | understood that
16 plan? 16 St. Joseph's Health Services of Rhode Island, having
17 A. Um, can| takeaminuteto look at it because| don't |17 satisfied all of its other liabilities, would then use
18 want to misguote what the order says. 18 whatever funds were available to it for the pension
19 Q. Before you do that, I'm going to provide you with the |19 plan. That was my understanding. Whether that's right
20 petition as well, and I'm going to mark as Exhibit |20 or wrong, that was my understanding. With respect to
21 Number 3 the Petition for Approval of the Disposition |21 the other Oldco entities, | don't recall, frankly,
22 of Charitable Assets. 22 CharterCARE -- anything specific relating to
23 (Exhibit No. 3 marked) 23 CharterCARE. And with respect to Roger Williams, |
24 Q. If you could identify that just for therecord. You |24 think -- | believe there was potentialy a partial
25 don't need to go into quite as much detail, just tell |25 waterfall. Inlooking at this document | believe it
Page 22 Page 24
1 uswhat it is. 1 relates to the charitable assets with waterfall.
2 A. It'sthe Petition for Approval of Disposition of 2 Potentially.
3 Charitable Assets Including Application of Doctrineof | 3 Q. Let merefer you to paragraph 17 aswell and I'll ask
4 Cy Pres. And it hasacase number at thetop, it | 4 you some more questions.
5 appears to be court stamped. 5 On page 7, I'll ask you to look at the last
6 Q. Isthisadocument you're familiar with? 6 sentence in paragraph 17 of Exhibit 3.
7 A. l'veread it. 7 "It isanticipated” is the beginning of that
8 Q. Allright, soif you could look at that, aswell asthe | 8 sentence. Thefinal sentencein paragraph 17.
9 Order, and I'll ask you the same question withregard | 9 A. Thefinal sentencein paragraph 17 says --
10 to pension liabilities. 10 Q. Oh, I'm sorry, the second to last sentence.
11 (Witness perusing document) 11 A. I'mjust going to read the whole paragraph.
12 Q. You had achanceto look at that? 12 Q. Goright ahead.
13 All right. Having reviewed the petition, Exhibit |13 (Witness reading)
14 Number 3, doesit refresh your memory asto whether or |14 A. Okay, I'veread it.
15 not the pension obligation was considered aliability |15 Q. Thelast sentence of paragraph 17 says: "The SIHSRI
16 of the Oldco entities, any of them? 16 pension funding obligation will continue after the
17 MR. SHEEHAN: Objection. 17 wind-down period concludes.”
18 A. | don't-- | don't read the document to indicate that. |18 Is that the understanding you had during the last
19 Q. Let merefer you to page 12, at the top, paragraph 27, |19 several years, that once the wind-down period
20 the portion that continues at the top of page 12. And |20 concluded, the pension would be funded in some way?
21 the sentence that starts with "Likewise." Wouldyou |21 MR. SHEEHAN: Objection to the form.
22 read that sentence to yourself. 22 A. Yes, but not -- not an automatic funding. But yes.
23 (Witness reading) 23 Q. What did CCCB contemplate would happen with respect to
24 A. Okay. 24 the money under its control after the wind-down period
25 Q. Doyou know if the referencein thereto pensionisa |25 concluded?
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1 MR. SHEEHAN: Objection, beyond the scopeof | 1 you discussed the settlement of claims that the plan
2 the deposition. 2 asserted against Oldco entities?
3 A. After the wind-down period concluded, therewould bea | 3 A. That would have been after the complaint was filed.
4 process undertaken to finalize thewind-downandto-- | 4 Q. I'm going to show you a letter.
5 ultimately if the only -- if the only remaining 5 (Witness perusing document)
6 obligation of these entitiesin the aggregate, assuming | 6 Q. Have you seen this before?
7 all to be one, was the pension, then presumably we | 7 A. SoI'maware of this. | don't know if I've actually
8 would have sought to have the pension get the remaining | 8 seen the letter but I'm aware of the letter. | want to
9 assets. 9 say | have seen it but | don't specifically recall.
10 Q. Soyour -- theway you are handling thiswastodeal |10 Q. Let'smark it as Exhibit 4.
11 with the liabilities as part of the wind-down, and then |11 (Exhibit No. 4 marked)
12 afterwards the pension would have been addressed in |12 Q. So Exhibit 4, just for the record, is aletter that you
13 some way, shape or form. Isthat fair? 13 just looked at dated June 5, 2018 from Mr. Del Sesto to
14 A. That's how I understood the paradigm. 14 Speaker Mattiello, Senate President Dominick Ruggerio,
15 MR. SHEEHAN: Objection. 15 and House Mgjority Leader Joseph Shekarchi.
16 Q. Now, at some point intime, adecision was madeto |16 Could you look at the second page of Exhibit
17 petition the plan into receivership; isthat correct? |17 Number 4. And you'll see at the end of the paragraph
18 A. That'scorrect. 18 that appears at the top of the second page, the last
19 Q. Andyou filed a petition for receivership, yes? 19 sentence. Y ou can read the whole thing but | want to
20 A. Correct. 20 focus you on the last sentence that starts with "Y ou
21 Q. At some point did you have a discussion with the |21 should know."
22 Receiver or anyone on behalf of the Receiver astohow |22 A. | seeit.
23 the assets under the control of CCCB would be |23 Q. Okay. So that sentence says. "Y ou should know that we
24 disbursed? 24 already have parties who have expressed awillingness
25 A. It'scertainly possible | would have had a conversation |25 to settle and avoid even the filing of a complaint, but
Page 26 Page 28
1 about that. 1 we cannot entertain those discussions until this
2 Q. When you spoke with Mr. DelSesto, either beforeor | 2 legidationisin place.”
3 after his appointment, was there adiscussion asto how | 3 My question is, was CCCB that party that was having
4 the assets that CCCB had under its control would be | 4 discussions before the filing of the complaint?
5 utilized, if at all, in connection with the 5 MR. SHEEHAN: Objection.
6 receivership? 6 A. So, | don't know who else the Receiver or Mr. Wistow
7 A. | don't recal that conversation -- a conversation like | 7 might have had -- or anybody might have had
8 that. 8 conversations with. This sentence says "expressed a
9 Q. So, when wasthe first time that there was a 9 willingnessto settle.” And | cantell you that we
10 conversation whereby CCCB or Oldco assetswould beused |10 expressed awillingness to settle. But that isthe
11 to satisfy pension obligations? 11 extent of what was expressed.
12 A. A conversation with whom? 12 Q. Sothat willingnessto settle was expressed before the
13 Q. Either Mr. DelSesto or someone on hisbehalf. |13 complaint was filed; is that true?
14 A. | don't recall precisely, but | believe we might have |14 A. Yes.
15 had conversations about the Cy Pres petition and order |15 Q. And what wasit you thought you were willing to settle?
16 early on in the receivership, simply because they were |16 A. Well, any potentia claims. There was nothing asserted
17 part of the history of it, these entities. 17 against us at the time, but | think everybody who had
18 Q. Would that discussion have included the fact that the |18 participated in this process through that point in time
19 monies under CCCB's control would ultimately be paidto |19 recognized that it was a pretty contentious situation
20 the plan? 20 among all the parties, and so we had expressed a
21 MR. SHEEHAN: Objection to the form, calls |21 willingness to engage in settlement discussions if the
22 for speculation. 22 Receiver waswilling to do so. But that's -- again, it
23 A. | just don't recall. 23 was awillingness to settle.
24 Q. Don't recall. Okay. 24 Q. That was expressed before any claims were actually
25 When was the first time, if you can recall, that |25 asserted against CCCB?
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1 A. | don't recall that there were any formal claimsor | 1 either tell me by looking at the letter or tell me if
2 even athreat of aclaim asserted at that point in 2 you remember it, but I'm just asking you to testify as
3 time. 3 to what the terms were of theinitial settlement
4 Q. Did you communicate anything more than awillingnessto | 4 proposal that you made.
5 settle at that time in terms of what the settlement | 5 MR. SHEEHAN: Objection. Unclear whether
6 might look like from CCCB's perspective? 6 you're talking about another proposal. | don't know
7 A. Don't recall doing that. 7 what you're talking about.
8 Q. But at some point you did engage, or your office | 8 MR. HALPERIN: Theinitial settlement
9 engaged in formal settlement discussionswiththe | 9 proposal.
10 Receiver or counsel; is that true? 10 MR. SHEEHAN: The thing that's in Exhibit 5.
11 A. After the settlement -- after the complaint wasfiled. |11 MR. HALPERIN: That's what he testified this
12 Q. Did your office make the initial settlement proposal to |12 istheinitial settlement was, yes.
13 the Receiver? 13 A. So, | think Exhibit 5 speaks for itself, but
14 A. Wedid. We made -- it was awritten proposal that was |14 summarizing Exhibit 5 --
15 prepared by my office and sent to the Receiver. Or |15 Q. Okay, let metry it another way.
16 Receiver's counsel. 16 Wasit your understanding based upon the proposal
17 Q. I'll show you a document. 17 you made as reflected in Exhibit Number 5 that there
18 (Document produced to witness) 18 would be ajudicial process whereby liabilities would
19 Q. Isthe document you're holding the initial settlement |19 be satisfied and monies would be paid to the pension
20 proposal that your office made to the Receiver? |20 plan?
21 A. Yes, it does appear to be. 21 MR. SHEEHAN: Objection.
22 MR. HALPERIN: Let's mark that as Exhibit |22 MR. FINE: Objection.
23 Number 5. 23 A. | believe that that would be consistent with what the
24 (Exhibit No. 5 marked) 24 settlement proposal was as set forth in this exhibit.
25 Q. Doyou recall the terms of this settlement proposal? |25 Q. Look at the second paragraph on the first page. You'll
Page 30 Page 32
1 A. Generadly. 1 see the words "commence a judicial wind-down."
2 Q. Would you agree that in the first paragraph, this | 2 A. Second paragraph first page?
3 proposal indicates that any remaining fundsweregoing | 3 Q. Yes.
4 to be paid to the pension plan? 4 A. Yes
5 MR. SHEEHAN: Objection to the form. 5 Q. Okay. Sothejudicial wind-down wasin fact part of
6 Q. Maybel should just -- let me withdraw that question. | 6 the process you were suggesting, right?
7 That's a bad question. 7 A. Yes.
8 At some -- this settlement callsfor fundstobe | 8 Q. And as part of that judicial wind-down, liabilities
9 paid to the pension plan, correct? 9 would be satisfied and assets of the Oldco entities
10 MR. SHEEHAN: Objection. 10 would be paid to the plan after resolution of creditor
11 A. Thissettlement proposal provided for aprocessby |11 claims.
12 which the Oldco entities would wind down, and claims of |12 And if you want, take alook at this letter and
13 other parties would be evaluated in the process, and |13 tell meif you agree that that's what this says or not.
14 the plan would have a claim in that process. Sowhen |14 MR. SHEEHAN: Again objection. The document
15 you say that it would -- I'm not sure the answer -- I'm |15 speaks for itself.
16 not sure | can answer your question directly. 16 (Witness perusing document)
17 Q. Letmeask you it differently. Let'sput theletter |17 A. So, after adetailed -- so, after a detailed judicial
18 down and let me just ask you, can you tell me what the |18 wind-down process, the claim that had been asserted at
19 initial settlement proposal was that was madeto the |19 this point against the Oldco entities by the plan would
20 Receiver? 20 be satisfied along with -- after the payment of other
21 MR. SHEEHAN: Objection. Yourereferringto |21 liabilities. That's how | understood this.
22 the letter? 22 Q. Wasthis proposal acceptable to the Receiver?
23 Q. I'masking himif he canjust tell mewhat in his-- |23 A. Theanswer isno.
24 what he recalls the settlement proposal tobe. | |24 Q. And do you recall conversations that you participated
25 understand there's aletter aswell, but if you can |25 in after sending your July 9 letter?
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1 A. Yes 1 MR. HALPERIN: Off the record.
2 Q. What was the response that you received in conversation | 2 (Recess taken)
3 before we get to any formal written communications? | 3 BY MR. HALPERIN:
4 A. | would say in -- it was expressed that thiswas 4 Q. I'mgoing to show you adocument. If you can identify
5 entirely unacceptable. Different words were probably | 5 that, please.
6 used but this was not an acceptable proposal tothe | 6 A. Thislookslike aprintout of an e-mail from -- soit's
7 Receiver or the Receiver's counsdl. 7 captioned -- the subject is Forward: Draft settlement
8 Q. And who were those conversations with? 8 agreement with exhibits, and it's got an attachment
9 A. Um, certainly Mr. Wistow. | believe Mr. Sheehanwas | 9 called Draft Settlement Agreement and Exhibits.pdf
10 also there. Perhaps Mr. Ledsham. | believe hewas. |10 8.10.18 Draft Settlement Agreement with Oldcos.docx.
11 Mr. Finewaswith me. And | believe Mr. DelSesto was |11 And | believe thisis an e-mail from Steve Sheehan to
12 at the meeting where that was -- the initial reaction |12 myself and Bob Fine with that draft agreement, but it's
13 to thistook place. 13 printed in what appears to be on my letter -- on my
14 Q. Wasit communicated to you that it was unacceptable |14 e-mail. SoI'm not sure exactly why that is but it
15 that there would be ajudicial wind-down processthat |15 does appear that it was from Stephen to me and Bob.
16 would occur before payment to the retirement plan? |16 Q. All right. Well, on the first page, which -- let me --
17 A. | don't recall specifics. My general recollection of |17 let me withdraw that and let's stop and mark that
18 that was it was an animated response that thiswas |18 document if we can as Exhibit Number 6.
19 entirely unacceptable. | don't recall thengoing |19 (Exhibit No. 6 marked)
20 through the details of specifically what was 20 Q. Soonthefirst page of Exhibit Number 6, halfway down
21 unacceptable. 21 you see that there is a caption of an e-mail coming
22 Q. But ultimately the end result when you reached the |22 from Steve Sheehan dated August 10 to Mr. Fine and to
23 settlement was there would not be ajudicial wind-down |23 you, with a copy to Mr. Wistow, Mr. Ledsham.
24 process before payment to the Receiver. Isthat |24 A. Yes, | seethat.
25 correct? 25 Q. Okay. Isthistheinitia draft of the settlement
Page 34 Page 36
1 MR. SHEEHAN: Objection. 1 agreement between the Oldco entities and the Receiver?
2 A. The settlement agreement that's been submittedtothe | 2 A. | could read through thisin detail and | till
3 court does not have ajudicial wind-down proceeding | 3 wouldn't be able to tell you if it wastheinitial
4 prior to payment. | think it speaksfor itself. 4 draft. Butl --
5 Q. Right. So your proposal wasto have ajudicia 5 Q. Soyou --it'sadraft but you're not sureit's an
6 wind-down procedure upfront and payment to theplan | 6 initial draft.
7 afterwards, and the end result was payment firstand | 7 A. Thevery first one? | can't say it'sthe very first
8 judicial wind-down afterwards. Isthat correct? | 8 draft.
9 MR. SHEEHAN: Objection. 9 Q. Doyou know who prepared the first draft of the
10 A. That'sasimplification but that's correct. 10 settlement agreement?
11 Q. Why did you want to have ajudicial wind-down process |11 A. The Receiver or the Receiver's counsel prepared the
12 before payment to the plan as opposed to what was |12 first draft of this settlement agreement, yes.
13 ultimately agreed to? 13 Q. Do you know whether or not the first draft of the
14 A. | don't recall every consideration, but | -- | believe |14 settlement agreement, whether it be this document or
15 at the time we -- there were what we considered to be |15 another document, incorporated a judicial wind-down
16 till significant or potentially significant 16 process into the settlement?
17 outstanding liabilities to the -- from third parties, |17 A. | --
18 and we wanted to try to deal withthoseinone |18 MR. SHEEHAN: Are you talking about this
19 collective process. There were -- there was ongoing |19 document?
20 litigation. | think the settlement communicationthat |20 Q. Whether theinitial draft of the settlement agreement,
21 we prepared addressed the ongoing litigation issues |21 whenit first -- I'll rephrase it one more time.
22 potentially. There were ongoing costs relating tothe |22 When you -- when the settlement agreement first
23 litigation. So we were trying to deal with alot of |23 came from the Receiver, whether it be this document or
24 different issues and encapsulating them into a 24 any other document, did it contemplate ajudicial
25 receivership proceeding. 25 wind-down process, if you know?
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1 A. | believe that once we engaged in discussionsof a | 1 entered into, the funds will be paid over to the
2 settlement along the lines of what isin thisdraftand | 2 Receiver with the exception of -- was it $600,000
3 ultimately made its way into the final version, that | 3 that's being retained by the Oldco entities?
4 that concept was included, and it was -- but it wasn't | 4 A. It'sa$600,000 retention, yes.
5 necessarily required. Thejudicial wind-downwouldnot | 5 Q. So all the funds would be paid over with the exception
6 necessarily be required but the concept wasincluded, | 6 of $600,000, and then possibly there will be ajudicial
7 asfar as| canrecall, from the outset. 7 process whereby the creditors could assert claims, and
8 Q. Under what circumstance would ajudicial wind-downnot | 8 their recourse would be to whatever remains of the
9 be included? 9 $600,000 fund; isthat correct?
10 A. My recollection, and I'd have to go back and read this | 10 MR. SHEEHAN: objection. The document speaks
11 in thefinal version, was that there were some -- that |11 for itself.
12 the Receiver under our settlement agreement would have |12 A. | believe that that's what the document says.
13 somerights relative to directing that areceivership |13 Q. Okay.
14 be commenced or ajudicial wind-down be commenced. Or |14 MR. WISTOW: Except it doesn't, but, that's
15 the timing thereof. 15 okay.
16 Q. Who participated in the negotiation of the settlement |16 Q. 1'm going to show you another document, Sir.
17 agreement on your side of the equation? 17 MR. HALPERIN: Off the record.
18 A. Onmy side? 18 (Off the record)
19 Q. Yes. 19 Q. Mr. Land, do you recognize this document?
20 A. Mysdf, Mr. Fine. The members of the board were |20 A. These appear to be several exhibits from the settlement
21 consulted. | believe Mr. Digou in my officealsowas |21 agreement that was filed with the Superior Court --
22 working with us on it, athough | don't know how much |22 excuse me, the Federal District Court approval.
23 of arole he played. 23 Q. And the exhibits that are before you are numbered
24 Q. Atsome point intime, did your group agree that the |24 Exhibit 16 and 17. Isthat correct?
25 monies that were under the control of CCCB would be |25 A. That does appear to be the case. Thereare-- |
Page 38 Page 40
1 paid to the Receiver in order to settletheclaims, | 1 have -- yeah, | have duplicates within this document,
2 with the exception of the several hundred thousand | 2 to0, so.
3 dollars that was going to be retained? 3 Q. Duplicates?
4 A. Well, so the settlement agreement that wasfiled with | 4 A. There's 16, which is CCB liabilities. 17, whichis
5 the court and we are seeking authorization and approval | 5 SIHSRI liabilities. And there's another 17, which is
6 of contemplates payment to the Receiver andthen | 6 likewise SJHSRI liabilities, but there's no -- so I've
7 potentially a subsequent proceeding. So | guessthe | 7 got two 17s and one 16.
8 answer isyes, it contemplates payment to the Receiver. | 8 MR. HALPERIN: Okay. Inthat case, let's
9 Q. And that payment will happen if the settlement isfully | 9 correct this. Let's go off the record for a minute.
10 approved without an initial judicial process, other |10 (Off the record)
11 than court approval, isthat so? 11 MR. HALPERIN: Let's mark the document you
12 A. If the court approves the settlement agreement, the |12 have in front of you as Exhibit Number 7.
13 settlement agreement provides for an immediate -- 1 |13 (Exhibit No. 7 marked)
14 think there's a short period of time -- payment to the |14 MR. SHEEHAN: We're not withdrawing it?
15 Receiver of alarge settlement amount, and thena |15 MR. HALPERIN: We fixed it.
16 subsequent proceeding potentially. A liquidation |16 THE WITNESS: There were two 17s so Preston
17 proceeding. 17 removed the second 17 and now we have 16 and 17 as
18 Q. How are creditors of the Oldco entities being treated |18 Exhibit 7.
19 in connection with the settlement? 19 Q. Mr. Land, do you know who prepared Exhibit Number 72
20 A. Totheextent that there are creditors that can 20 A. | believe my office prepared this.
21 participate in -- they're creditors of the entity. So |21 Q. And on the second page of the document that's Bates
22 they're currently creditors of the entity but to the -- |22 number 772, there's a fourth column that has the word
23 if there'sajudicia wind-down proceeding, they'll |23 "Indemnification” all the way down until the very last
24 participate in that process. 24 box. Can you tell me what those claims are that are
25 Q. So, under the settlement that the Oldco entities have |25 set forth on that page?
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1 A. Thoseclaimsall relateto the sale transactionand -- | 1 Exhibit 16 and 177

2 with Prospect. And there areindemnificationrights | 2 A. Some of these claims will need to be resolved

3 that arise under various agreements that Prospector | 3 through -- if there's areceivership or some other kind

4 one of the Prospect entities may hold. 4 of liquidation, judicial liquidation proceeding, some

5 Q. Onthefirst column of Bates No. 772, thenext tolast | 5 of them would need to be filed and pursued through that

6 box refersto an Asset Purchase and Sale Agreement | 6 process. And some of them -- many of them have already

7 dated September 24, 2013. Do you see that? 7 been resolved through either settlements or they're

8 A. ldo. 8 fully insured against.

9 Q. Isthat the agreement pursuant to which the Prospect | 9 Q. Arethere any claimsthat are on Exhibit 16 or 17 that
10 entities acquired the hospital assets? 10 are not covered by insurance, to your knowledge?
11 A. Thatis. 11 A. I don't know that the indemnification claims are
12 Q. And that agreement has provisions for indemnification |12 covered by insurance. That might be -- there might be
13 rights; is that correct? 13 insurance for them but | don't know that there are. |
14 A. Asl recal, yes. 14 don't believe that the TrukAway environmental claim is
15 Q. Andthislist of indemnification claimsare all claims |15 covered by insurance. These miscellaneous fully-funded
16 that would exist pursuant to the contract rights of the |16 retirement plan references, | don't know that they're
17 Prospect entities pursuant to the transaction; isthat |17 covered by insurance. It references potential
18 correct? 18 wind-down expense. | don't believe they're insured. |
19 A. Correct. 19 believe that al of the Workers Comp, persona injury,
20 Q. Canyou look at Bates No. 774, which is Exhibit 17. |20 medical malpractice claimsthat are listed on these
21 Areall the claimsthat are set forth on Exhibit 17 |21 schedules -- let me just ook at this more closely for
22 claims that were open as of the date of the settlement |22 asecond. | believe that these are covered by
23 agreement? 23 insurance or have already been resolved. Bear with me
24 A. I'm not sure what you mean by the term "open." |24 for one second.

25 Q. Werethey pending? 25 (Brief pause)
Page 42 Page 44

1 A. No. 1 A. Thisschedule -- these schedules are St. Joseph's

2 Q. Sowhat's -- how can you determine by looking at this | 2 Health Services of Rhode Island and CCCB, so | do

3 list whether aclaim isapending claim or not pending | 3 believe that these have been -- these are either

4 clam? 4 covered or resolved.

5 A. WEell, so-- so, for instance, the top group of claims | 5 Q. Let'sfocus on the Prospect indemnification claims.

6 were relating to workers' comp or medical malpractice, | 6 At the time Exhibit 16 and 17 was created, there

7 persona injury. Those claimswere-- I'll useyour | 7 had not yet been aformal demand for indemnification by

8 term -- open claimsin litigation of some-- insome | 8 the Prospect entities; is that true?

9 manner. Or be -- you know, maybe being dedt with | 9 A. Um, from time to time Prospect has asserted
10 through Blue Cross -- excuse me, not Blue Cross. |10 indemnification rights on various matters over the past
11 Through Beacon Mutual. But | wouldn't describethe |11 several years, so | can't say that it hadn't been
12 indemnification claims as open claims, per se. They |12 asserted. So | don't recall specifically the timing of
13 were contingent unliquidated claims that had not been |13 those indemnification claims, but certainly that has --
14 asserted at that time. They were listed as a potential |14 it had happened in the past and indemnification claims
15 liability but they were not open in the sense -- inthe |15 were paid.

16 same sense that the litigation matterswere open. |16 Q. Okay. Subsequent to the federal agreement, however,
17 | don't know if you want meto go through all of |17 there was a new demand for indemnification that was
18 these but they have different characteristicsto them. |18 served upon --

19 Environmental, the TrukAway landfill claim, isan-- |19 A. Very recently.

20 presently -- present matter that'sbeing investigated. |20 Q. Very recently.

21 Theliability on that isuncertain. There are other |21 A. There was aletter asserting an indemnification claim
22 claimslisted, | think they're self-explanatory, but |22 against CCCB, and | believe areferenceto

23 they're not necessarily open in the traditional sense. |23 indemnification rights --

24 Q. If the court approves the settlement, what will happen |24 Q. Yes.

25 with respect to these liabilitiesthat arelistedon |25 A. -- at CCCB -- that Prospect held.
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1 Q. Right. 1 of CCCB's assets, including the 15 percent, will bein
2 A. Purportedly held. 2 the hands of the Receiver with the exception of
3 Q. Andthat, infact, is exactly what's anticipated on | 3 $600,000?
4 Exhibit 16 with the reference to the purchaseand sale | 4 MR. SHEEHAN: Objection.
5 agreement [sic] dated September 24, 2013. Isthat | 5 A. The payments under the settlement agreement would
6 correct? 6 contemplate -- all the liquid assets to be transferred
7 A. | believe that to be correct. 7 over to the Receiver are subject to the $600,000
8 Q. Sowhat isyour understanding as to what will happento | 8 reserve. The 15 percent interest is also contemplated
9 that indemnification claim or liability if the 9 to inure to the benefit of the Receiver under the
10 settlement proceeds as anticipated? 10 settlement agreement. How and -- how that gets
11 A. Totheextent that there's -- that Prospect intendsto |11 transferred over and what it might be subject to,
12 pursue -- if thereis a settlement, if thefundsare |12 whether it's subject to the claims of Prospect isa
13 paid out, if it goesinto ajudicial receivership 13 separate issue that | can't answer. So | don't know
14 proceeding, and if Prospect were to pursue their claim, |14 the answer to your question whether --
15 it would fileaclaim in the judicial liquidation 15 Q. | was prefacing the question with the assumption that
16 proceeding. However, Prospect in itsindemnification |16 al of the assets that are possibly going to be
17 letter asserts effectively what I'll characterizeasa |17 transferred to the Receiver were in fact transferred to
18 setoff right against the 15 percent interest that 18 the Receiver, that being the cash and the value of the
19 CharterCARE Community Board holds in Prospect Medical |19 15 percent.
20 Holdings? I'm trying to remember al the entities. | |20 A. Unencumbered.
21 think that'sright. Prospect Medical Holdings. | |21 Q. Yes. They all go over to the Receiver. And I'm asking
22 might not have that right. But nevertheless, the |22 you whether at that point in time Prospect's
23 15 percent interest held by Prospect -- by Charter CARE |23 indemnification claim would be limited to recourse
24 Community Board in the Oldco entities, that interest is |24 against the $600,000 or whatever is |eft?
25 what Prospect specifically asserted indemnification |25 MR. SHEEHAN: Objection.
Page 46 Page 48
1 claim against. 1 A. | believethat to be the case.
2 Q. Just sothat were al on the same page, | think what | 2 Q. Thank you.
3 you're meaning to say isthat CCCB holdsa 15 percent | 3 Mr. Land, do you recognize that document?
4 interest in Prospect CharterCARE, LLC? 4 A. This appearsto be the settlement agreement that was
5 A. Thank you, Prospect CharterCARE, that's correct. So | 5 actually filed with the federal district court. It
6 Prospect CharterCARE, LLC, the entity that is operating | 6 appears to be signed on the last several pages by the
7 the hospitals here, is-- 15 percent of that entity is | 7 interested parties.
8 owned by CharterCARE Community Board. 8 MR. HALPERIN: I'll state for the record that
9 Q. If the settlement proceeds and that 15 percent interest | 9 | did not copy al of the exhibits just because of the
10 were to transfer over to the Receiver, therecourse |10 volume. So thisis the agreement without the exhibits.
11 that Prospect would have for indemnificationwould be |11 Q. What's the date of the settlement agreement that you
12 to the $600,000 or whatever was left of it; isthat |12 have in front of you?
13 fair to say? 13 A. Entered into as of August 31, 2018.
14 MR. SHEEHAN: Objection. 14 MR. HALPERIN: Let's mark that as Exhibit
15 A. I'msorry, | didn't understand the question. 15 Number 8, please.
16 Q. If all the assets are paid that are expected to be paid |16 (Exhibit No. 8 marked)
17 under the settlement agreement over to the Receiver, |17 Q. Exhibit 8 isthe final settlement agreement that was
18 and if the 15 percent interest were to be liquidated |18 reached as aresult of the negotiations that took
19 and paid over to the Receiver, the rights that Prospect |19 place; isthat correct?
20 would have to pursue indemnification would be limited |20 A. It does appear to be the settlement agreement that was
21 to pursuing the remaining funds that CCCB would have? |21 filed for approval.
22 MR. FINE: Objection. You cananswer. |22 Q. Anddo you know what the significant differences are
23 A. I'mnot sure | understand what you're asking because |23 between this ultimate settlement and the original
24 the -- I'm not sure | understand what you're asking. |24 proposal you made back in July 9?
25 Q. If the settlement moves forward, can we agreethat all |25 A. | probably know some of the differences between them,
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1 but | don't know that | know all of the significant | 1 Q. Isthat anumber that your side calculated or?
2 differences off the top of my head. 2 A. No, that would have been calculated by Angel Pension.
3 Q. Tell mewhat you think one of the significant 3 And -- when we filed the petition for the appointment
4 differences are between what you proposed and what you | 4 of Receiver, weincluded the analyses that we had
5 ultimately agreed to. 5 requested Angel Pension to perform, and | believe
6 A. Oh, between what we ultimately -- what we originally | 6 $125 million was one of the shortfall numbers included
7 proposed? 7 in the actuarial analysis.
8 Q. Mm-hmm. 8 Q. Isit possible that that's the amount if one were to
9 A. Wadll, this -- the biggest difference isthiscompels | 9 purchase an annuity versus the shortfall amount?
10 and requires an immediate payment of a substantial sum |10 MR. SHEEHAN: Objection to the form.
11 of money to the Receiver on how to settle, whereasour |11 Q. Do you know?
12 original proposal did not contemplate that. 12 A. I don't know the answer to that off the top of my head.
13 Q. The settlement agreement that you havein front of you |13 Q. But when CCCB entered into this settlement, it believed
14 includes releases of various officers, directors, 14 that it was liable for $125 million in damages. Is
15 employees and agents of the Oldco entities; isthat |15 that correct?
16 correct? 16 MR. SHEEHAN: Objection.
17 A. Yes. 17 A. So, asit's stated in the settlement agreement, the
18 Q. Wasaclaim made on the D& O policies for any of those |18 entities agreed that they were liable for breach of
19 individualsin connection with the claims that were |19 contract of potentialy -- in arguably some of the
20 asserted by the Receiver prior to the settlement? |20 other claims.
21 A. | believe we sent the complaint to the D& O carrier, put |21 Q. Okay, so the $125 million was not intended to be a
22 them on notice, but | don't recall what followed from |22 calculation of CCCB'sliability?
23 that off the top of my head. 23 I'm just trying to read the sentence. Y ou can read
24 Q. Do you know what the coverage was that's availablein |24 it in different ways, I'm wondering what your
25 the D& O policy? 25 understanding is.
Page 50 Page 52
1 A. | don't recal off the top of my head. 1 MR. SHEEHAN: Objection.
2 Q. Wasthe D&O carrier ever active in the negotiationsor | 2 A. | don't know how to answer the question other than to
3 the settlement? 3 just read the sentence back. | think it speaks for
4 A. No. 4 itself. Sol --
5 Q. And that's because you were able to negotiate arelease | 5 Q. Well, by that language, was CCCB intending to agree
6 of theindividuals that would have been covered by that | 6 that it was liable to the tune of $125 million?
7 policy as aresult of the settlement; isthat -- 7 A. | believethat'swhat it says. CCCB agreesthatitis
8 MR. FINE: Objection. 8 liable, it saysthey areliable, along with SIHSRI,
9 A. | don't know why the D& O carrier didn't get involved. | 9 jointly and severally, for breach of contract in the
10 Q. Therewere no claims asserted against those 10 amount of damages of at least 125 million.
11 individuals, were there? 11 Q. Okay. And down in paragraph number 30, if you could
12 A. No. 12 review that, please.
13 Q. I'dlikeyou to look at page 19 of Exhibit Number 8. |13 (Witness reading)
14 (Witness perusing document) 14 Q. Canyou explain how it is that the settling defendants,
15 Q. I'mreferring you to page 19. And the -- will youread |15 the Oldco entities have a small amount of fault as
16 to yourself that first full sentence on 19, please. |16 compared to the other defendants?
17 (Witness reading) 17 MR. SHEEHAN: Are you asking his opinion as a
18 Q. Doyou seethat? 18 lawyer? I'm going to object to the form, thisis
19 A. | seethat. 19 really not appropriate.
20 Q. How wasthe $125 million damage amount arrived at for |20 MR. HALPERIN: I'm not going to engagein a
21 purposes of this settlement agreement? 21 dialogue of the questions.
22 A. My recollection is that that was the amount that -- of |22 MR. SHEEHAN: All right, well, objection to
23 the shortfall from the actuarial analysisthat was |23 the form of the question.
24 included in the petition to appoint Receiver. That's |24 MR. HALPERIN: Do you want the question read
25 my recollection. 25 back?
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1 THE WITNESS: Yes, please. 1 don't recall specifically.

2 (The record was read by the 2 Q. Doyou recall that your original proposal did not

3 court reporter, as requested) 3 include an admission of liability?

4 MR. SHEEHAN: Still objection. 4 A. Yes.

5 MR. FINE: Objection. 5 Q. But you don't recall an explanation for why it was

6 A. My recollection at the time -- my recollection of what | 6 necessary that that find its way into the agreement

7 is occurring at the time relating to the negotiations | 7 coming from Receiver's side?

8 over this settlement agreement, and to some extent both | 8 A. Areyou talking about the 125 million or are you

9 of the provisions that you've identified in your 9 talking about --

10 questions, is that there were allegationsand claims |10 Q. Yes.

11 asserted in the complaints of significantly fraudulent |11 A. I'msorry, | misunderstood your question.

12 activitiesengaged in by the parties. And I dont |12 Q. Yes.

13 remember al the details of the complaint, but those |13 A. | generally -- | generally recall a conversation about

14 activities sounded to bein tort, not contract. And |14 the 125 million and not wanting to have to prove the

15 while on the one hand the only party that -- and again |15 claim again.

16 thisismy recollection. The only party that was, in |16 Q. Not wanting to prove the claim again...

17 our view, contractually -- potentially contractually |17 A. Intheliquid -- in aliquidation proceeding. A

18 obligated, was St. Joseph's Health Services of Rhode |18 subsequent liquidation proceeding. That's my

19 Island, and then potentially the other entities. And |19 recollection.

20 that's how we -- that's how paragraph 28 that you asked |20 Q. | just want to understand what you're saying.

21 me to read came -- the thinking around that. And then |21 Are you suggesting that someone on the Receiver

22 dovetailing with 30, it wasn't -- it was our view that |22 side of the negotiations said that they wanted to have

23 there was no active tort engaged in by our entities |23 the admission of liability to facilitate the judicial

24 relative to the -- you know, as asserted in the 24 wind-down process, or aclaim? 1'm not understanding.

25 complaint. And that would have been -- | believe |25 Maybe you can explain that alittle bit better.
Page 54 Page 56

1 that -- my recollection isthat that'show weviewed | 1 A. | don't know about facilitate. They -- the -- my

2 it. And that's why the comparative languagein 2 recollection is that the -- they were seeking a damage,

3 paragraph 30 "in tort" cameto be. That's my 3 an admission on damages relative to -- and it's limited

4 recollection. 4 to breach of contract. And it would be -- so that they

5 Q. Which of the non settling defendants do you contend had | 5 didn't have to liquidate their claim in a subsequent

6 greater responsibility than the settling defendantsin | 6 proceeding.

7 tort? 7 Q. Andwhat subsequent proceeding would that be?

8 MR. SHEEHAN: Objection. 8 A. Wadl, it would be the judicial wind-down.

9 A. | --there'slanguage in herethat says"if any." So | 9 Q. Werethey gonnabe part of the judicial wind-down
10 I'm not prepared now, nor was | then, to evaluate |10 process if they received all the assets except for
11 whether any of the defendants had liability intort to |11 $600,000?

12 the plaintiff. It'sarelative statement. But if 12 A. | believe that's how this process was to play itself
13 there was going to be liability, our relative liability |13 out. Settling -- yeah, it'sin paragraph 31.

14 in tort was less -- was considerably less. If there |14 MR. SHEEHAN: It's also paragraph 28, by the
15 was any liability. So I'm not -- | don't know that | |15 way.

16 evaluated then who among the other defendantswasmore |16 A. Yeah, | don't think -- | think that's all contemplated.
17 culpable or less culpable than another, but -- and | -- |17 MR. WISTOW: Which explainsthe 125. The
18 I'm not prepared to do that now. 18 paragraph expressly sayswhy. If you read it.

19 Q. Wasit explained to you in the negotiationswhy itwas |19 A. Yeah, in fact it references the value of -- the

20 necessary that CCCB admit to liability at all aspart |20 calculation based upon purchase of annuities as well.

21 of the settlement agreement? 21 Q. Sothat goes back to the last -- the earlier question |

22 A. I don'trecal. | mean, | certainly don't recall 22 asked you.

23 specifically conversations with plaintiff'scounsel, |23 A. Yeah.

24 but it's entirely possible that, you know, we had our |24 Q. Okay. Solet'sjust clear that up.

25 own internal conversations regarding that issue. But| |25 Looking at the agreement, do you know how that
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1 $125 million was calcul ated? 1 Q. Mr. Land, do you know if the Nisenson claim is covered
2 A. Wadll, consistent with my prior testimony, it wasbased | 2 by insurance?
3 upon the evaluations that we had attachedtothe | 3 A. The Nisenson claim covered by insuranceisa
4 petition. But now looking at all of paragraph 28, not | 4 complicated issue. We have submitted it and have
5 just the part you referenced before, but it 5 engaged in a debate with the insurance company.
6 specifically states that that's the sum that would be | 6 Insurance company has thus far indicated that they are
7 sufficient to purchase annuities from one or more | 7 covering for defense costs after the initial reser --
8 insurance companies to fund al of the benefitsto | 8 self-insured portion is paid, which I think we are just
9 which the plaintiff participants are entitled under the | 9 about through. They have not indicated that they will
10 plan. 10 indemnify on the claim. Thereisadispute regarding
11 Q. Okay. I'mall set with that. 11 that, and whether or not that dispute turnsinto
12 (Pause) 12 something meaningful will be for the future.
13 Q. | do have one other question on that document. |13 Q. Okay. And how isthe Nisenson claim dealt with as part
14 Who drafted the provisions that we were just |14 of the settlement with the Receiver?
15 looking at that included the $125 million admission of |15 A. It'saclaim that would be contemplated in ajudicia
16 contract liahility, and the relative proportion of |16 liquidation if it comesto that.
17 fault provisions? 17 Q. Okay. Welooked at a July letter, July 9 letter that
18 A. S0, theinitia draft of these documents, | think | |18 you sent initially proposing a settlement, and then we
19 testified to, came from the Receiver, or the Receiver's |19 saw the settlement agreement on August 30. Isthat the
20 counsel. After theinitial draft there were drafts |20 timeline for the negotiation of the settlement from
21 that went back and forth with redlining or sometimes |21 your initial offer to the settlement?
22 handwritten comments, if I'm recalling correctly. | |22 A. | believe my initial offer references a June 29
23 think both parties participated in some of the 23 meeting, and | think that that's the inception of the
24 redrafting. | cannot speak to what and who made |24 discussions, and then subsequent settlement
25 changes to either one of those paragraphs. Andin |25 negotiations.
Page 58 Page 60
1 fact, paragraph 37 saysthat neither party shall be | 1 Q. Sothelength of the settlement is roughly from the end
2 deemed the drafter, or nothing should be construed | 2 of June to the end of August.
3 againgt either party as the drafter of the agreement. | 3 A. Roughly, yeah.
4 Q. Doyou know the status of the claim by thedoctrine | 4 Q. And during that time, your office was providing
5 Niselson? 5 information to Mr. Wistow's office, weren't you?
6 A. Nisenson. 6 A. Yes
7 Q. Nisenson. 7 Q. And you were working together with respect to the DLT
8 A. I think that's Roger Williams. 8 issue; isthat true?
9 Q. Do you know the status of that claim? 9 A. That'strue.
10 A. | do. 10 Q. And after arequest was made that your office drafted
11 MR. SHEEHAN: Arewe goingto havea |11 and Mr. Wistow's office reviewed; is that true?
12 stipulation about confidentiality here? 12 A. | believethat'strue.
13 Q. | don't need the terms, I'm just asking whether it's |13 Q. Would you agree that you were working cooperatively to
14 settled or not settled. 14 arrive and to supply information to eventualy arrive
15 A. It'spending litigation. 15 at a settlement?
16 MR. HALPERIN: wWe can go off therecord fora |16 A. Well, | believe that at the time we started sharing
17 second. 17 information, we effectively resolved to settle the
18 (Off the record) 18 case. We were working out the details of the
19 MR. HALPERIN: I'm going to ask the witnessa |19 settlement, including going back and forth with drafts,
20 guestion relating to the Nisenson claim, and that |20 and there were still some -- I'll characterize it as
21 portion of thistranscript all counsel have agreedto |21 head banging over terms in the settlement agreement.
22 keep confidential. 22 But I think that we had reached a point where there was
23 MR. SHEEHAN: And all counsel having had the |23 substantial consensus that we were going to be able to
24 opportunity to say otherwise, none having said |24 get a settlement agreement done so we started sharing
25 otherwise, that it's concluded. All right? 25 information to facilitate that process.
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1 Q. Sothe process started when the complaint wasfiledand | 1 objected to any inference or indication or overt

2 your office agreed to accept service; isthat true? | 2 statement that anybody on our side engaged in

3 A. Fair. 3 intentional misconduct.

4 Q. And then there was a motion to intervene that wasfiled | 4 Q. Do | understand correctly you were not objecting to the

5 by the Receiver. Do you know if that'sin connection | 5 intervention?

6 with the Cy Pres or what that'sin connection with? | 6 A. Wedid not object to the intervention.

7 And I'd be happy to show you an e-mail, seeif it | 7 Q. Thank you. So, just so we have aclear record, | will

8 refreshes your memory. 8 mark that. That isyour version.

9 MR. SHEEHAN: Objection, beyond the scopeof | 9 (Exhibit No. 9 marked)

10 the deposition. 10 A. Andl think | said Mr. Wistow. It's-- the Receiver.

11 MR. HALPERIN: Well, 'mtrying to determine |11 Q. And during this period of time, from the end of June to

12 that. 12 the agreement in August, you supplied financial

13 (Witness perusing document) 13 information to the Receiver, correct?

14 A. Okay. 14 A. Correct.

15 Q. I'vejust shown you an e-mail dated June 25, fromyou |15 Q. And the Receiver actually provided some advice or

16 to Mr. Wistow, and it refersto aMotion to Intervene. |16 assistance in connection with claims that were

17 Do you know what that's in reference to? 17 identified as pending. |sthat correct?

18 A. I don't. | mean, if yougaveitto me--if youhanded |18 A. | believe wewere working cooperatively at that point,

19 that to me without asking the first questionand |19 but | don't know if I'd call it advice, but.

20 referencing the Cy Pres, | would absolutely answer no. |20 Q. So at what point were you not working cooperatively

21 But it may very well have been the Cy Pres. 21 with the Receiver to get from your initial meeting at

22 MR. WISTOW: Do you have a copy of that? |22 the end of June to the settlement agreement in August?

23 MR. HALPERIN: Yes. 23 MR. SHEEHAN: Objection to the form. | don't

24 MR. WISTOW: Theresnoreasontobe |24 understand.

25 speculating here. 25 A. Thereweretimes during that period where| -- |
Page 62 Page 64

1 Q. Doyou recall that there was aMotion to Intervenethat | 1 believe that we were -- it was contentious over various

2 was filed by the Receiver in any matter relatingto | 2 issues, but overall we used that period of time to work

3 this pension case? 3 to finalize the settlement agreement, and alot of the

4 A. | dorecall that he had filed a motion. 4 effort that you're referring to now was in furtherance

5 Q. What matter was the Motion to Intervenein? 5 of that.

6 A. | believethat wasin the Cy Pres. 6 Q. So, doyou recall anything that you would characterize

7 Q. Okay. 7 as contentious in the negotiations that you can

8 MR. SHEEHAN: Are you marking this? 8 remember as you sit here today?

9 MR. HALPERIN: Wdll... 9 A. At the beginning stages of the -- of the discussions,
10 MR. SHEEHAN: Y ou don't need to. 10 it was very contentious. | mean, first meeting was
11 MR. HALPERIN: I'm trying to at this point |11 cordia | would characterize it as, but certainly not
12 just understand what it is. 12 friendly. The meeting relating to our proposal was
13 Q. I'll ask you one other question. 13 hardly cordial. Contentious. The subsequent early
14 Do you recall that your office did not object to |14 stages of the deliveries of drafts were -- there were
15 that Motion to Intervene? 15 debates and issues that were discussed in a-- in an
16 A. | believethat wefiled -- | believe we filed permitted |16 animated manner at times. | don't -- | don't recall
17 objection. 17 precisely when things smoothed out and we started
18 Q. I'll mark the document but the document saysyou -- in |18 working -- it was a more amicable relationship, but it
19 the second paragraph. "Y ou will see we are not seeking |19 certainly moved from very very contentious to acommon
20 to object to the motion, merely addressing allegations |20 goal of getting the settlement agreement done and
21 of misconduct.” What does that mean? 21 filed.

22 A. Wél, so, | don't know what our document would have |22 Q. Isthere aparticular issue that you can recal that
23 been captioned, but Mr. Wistow asserted alleged |23 was difficult to resolve and contentious?

24 misconduct on behalf of our client in connection with |24 A. | don't recall specifically. No.

25 the Cy Pres. And | don't recall all the detailsbutwe |25 Q. No?
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1 fair assessment. That hisview wasit didn't provide | 1 would you characterize the pension plan before the
2 him with anything. 2 receivership wasfiled asaliability of SIHSRI?
3 Q. Didyou agree with him? 3 MR. SHEEHAN: Objection.
4 A. No, but... 4 A. So, I'm not an accountant, so if you're asking me an
5 Q. Butthat'swhat you recall he said? 5 accounting question of whether it would be booked as a
6 A. Yes. 6 liability on abalance sheet, | can't answer that
7 Q. Anything else? 7 guestion. From apractical perspective, | believe the
8 A. | don'trecall any more details of that meeting. 8 view of HSRI was after this satisfaction of any and all
9 Q. Havel exhausted your memory asto the detailsof that | 9 of its other liahilities, the remaining funds would be

10 meeting? 10 paid over to them, to the pension.

11 A. Yeah, sure. 11 Q. Okay. Andwhat did you base that understanding on?

12 Q. Allright. Could | turn your attention to paragraph 4? |12 A. That there would be no other liabilities to satisfy so

13 A. Still onthe affidavit, right? 13 it would be -- call it excess funds.

14 Q. Yes, dir. 14 Q. But the -- do you understand -- is that understanding

15 A. Exhibit 11, paragraph 4. 15 based at al in part -- let me strike that.

16 Q. Itsays: 16 Is that understanding based at al on the Cy Pres

17 "Based upon the Church Plan status of the 17 petition or order?

18 St. Joseph Health Services of Rhode Island Pension Plan (18 A. Reéativeto SJHSRI, no.

19 (the Plan) and the governing Plan documents, SIHSRI did |19 Q. Isthat because it's -- regardiess of the Cy Pres

20 not believe that it had an obligation to make a 20 order, SJHSRI had an obligation with respect to the

21 contribution to the Plan, nor did SIHSRI have available |21 pension plan?

22 assetsto fund the Plan.” 22 MR. SHEEHAN: Objection. He dready said

23 Do you see that? 23 there was no obligation.

24 A. | seethat. 24  A. My understanding was -- my understanding is under

25 Q. I'mgoing to focus on the last part, "nor did SIHSRI |25 applicable law relating to church plans, that there was

Page 86 Page 88

1 have available assets to fund the Plan." 1 no formal obligation of SITHSRI to contribute to the
2 What did you mean by that? 2 plan. Whether that -- that would mean it's not a
3 A. Theplan, evenin abest case scenario, needed millions | 3 liability. But if there's no other liabilitiesto be
4 and millions of dollars. Best case scenario. SJHSRI | 4 satisfied and there's money left, my client, SIHSRI,
5 doesn't have anywhere near those kinds of fundsto | 5 would use those funds to contribute to the plan.
6 satisfy the needs of the plan. 6 Q. That'swhat I'm getting at. Why would it do that?
7 Q. That'swhat | wanted to get at. 7 A. Becausethere-- al the other liabilities are
8 So, it certainly wouldn't be true to say that at 8 satisfied and there were no other funds -- nobody else
9 the time you signed this affidavit, that SIHSRI had no | 9 to pay.

10 funds that could be available to fund the plan, right? |10 Q. There would still be an obligation to pay the pension

11 (Long pause) 11 even under that circumstance, right?

12 Q. I'mdrawing adistinction between -- 12 MR. WISTOW: Objection.

13 A. Yeah, yeah, yeah. 13 A. | don't understand the --

14 Q. --fully funding the plan and funding the planat all. |14 Q. So, for example, if SIHSRI doesn't have any liability

15 A. Yeah, SIHS had and has funds, and subject to the |15 to Paul Kessimian, it doesn't matter if there's

16 satisfaction of other liabilities potentially would |16 $200 million left over after you pay all the other

17 have had money to put into the plan. 17 claimants, the plan's not gonna pay -- Let me back up.

18 Q. And subject to -- strike that. 18 There has to be an obligation that SIHSRI hasiif,

19 Did you understand at any time before the 19 even after it pays dl its other claimants, it would

20 receivership was filed that SIHSRI had an obligationto |20 turn over its remaining assets to the plan, right?

21 the plan? 21 MR. SHEEHAN: Objection.

22 A. My understanding was that as a church plan, that there |22 A. | think the only answer | can say isno. | don't --

23 wasn't aformal -- there was not aformal obligationto |23 your --

24 fund the plan. 24 Q. Soit would be gratuitous.

25 Q. Okay. So-- all right. So, would you agreethat -- |25 A. Your question -- no.
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1 MR. WISTOW: Objection. It'samoral 1 A. | really don't know.
2 obligation. 2 Q. Okay. Do you know when -- let me strike that.
3 MR. KESSIMIAN: Please, Max. 3 Do you know whether the Charter CARE Board approved
4 MR. WISTOW: It'sso obvious. We'rejust | 4 the use of RWH funds for the benefit of SITHSRI to be
5 wasting time. He said there was no legal obligationto | 5 used towards payment of the outstanding pre and post
6 return the money over. 6 closing liabilities?
7 Q. Isthat what you're saying? 7 A. | don't have persona knowledge of that.
8 A. I'dlikethe question read back because | -- | really | 8 Q. Okay. Hasany -- have any of the Oldco entities been
9 don't even know what it is at this point. 9 paying costs associated with the plan since the
10 MR. KESSIMIAN: Please. 10 receivership was filed?
11 (The record was read by the 11 A. Yes.
12 court reporter, as requested) 12 Q. Why?
13 A. Okay. So, whether | characterize it as amoral 13 A. Wadll, we advanced funds to the Receiver and -- for
14 obligation or some other type of obligationis 14 payment of the Receiver's fees and the counsel feesfor
15 irrdlevant. Thefactisisthat SIHSRI establisheda |15 the Receiver.
16 pension plan for its employees. It wasasubstantially |16 Q. And why isthat?
17 underfunded pension plan. It would have madethat |17 A. There was arequest made by the Receiver post filing.
18 contribution. | don't know that | made that 18 | brought the matter to my board and explained the
19 determination, but when | came into thisrelationship, |19 request, and my board agreed to fund -- | don't recall
20 that's how it was communicated to me. And that -- that |20 the precise amount but fund a not insignificant amount
21 concept carried through. 21 for the operation of receivership. Andin part that is
22 Q. Okay. If yougoto-- 1 believeit's Exhibit 3, which |22 because in the petition itself we offered to do so.
23 isa Petition for Approval of Disposition of Charitable |23 The Oldco entities offered to do so in order to not
24 Assets. 24 impair further the holdings that were in the fund.
25 Now, this document is dated January 13, 2015. | |25 Q. Any other reason?
Page 90 Page 92
1 believe you testified earlier that by thetimethis | 1 A. Notthat | recall.
2 document was filed, you were already actingasagent | 2 Q. Okay. Did you ever discuss the Cy Pres order or
3 for the Oldco entities; isthat right? 3 petition with the Receiver or his counsel?
4 A. Yeah, | think that'sfair. | think | might havesaid | 4 A. | --I'msurel did.
5 January of 2015, but it might have been alittle 5 Q. What can you recall about those discussions?
6 earlier. Butinthat timeframel started servingas | 6 A. Justitsexistence. That thereisa potentia
7 agent. 7 waterfall under it. That it doesn't deal with the
8 Q. Tothebest of your recollection, by thetimethisgets | 8 Charter CARE Community Board 15 percent holding in
9 filed, you were the agent, correct? 9 Prospect. CharterCARE. | don't think -- | don't know
10 A. Yes. 10 beyond that. | don't know that we ever got into alot
11 Q. So, paragraph -- go to page 12. Ther€'safootnote. |11 of detail.
12 And footnote 7, just take alook, read that for me, let |12 Q. Sitting here today, do you recall any discussion with
13 me know when you're done. 13 the Receiver or his counsel or any of its agents
14 (Witness reading document) 14 regarding the effect, if any, on the Cy Pres order or
15 Q. Youdone? 15 its petition on the pension plan?
16 A. Mm-hmm. 16 A. | don'trecall.
17 Q. Okay. Sothelast sentence, for instance: "In order |17 MR. KESSIMIAN: Let's mark this as the next
18 to ensure the success of the Joint Venture, the Old |18 exhibit.
19 CharterCARE Board approved the use of RWH funds for the |19 (Exhibit No. 12 marked)
20 benefit of SIHSRI to be used toward payment of the |20 Q. ItisaNovember 27, 2017 e-mail, Bates Plaintiff
21 Outstanding Pre and Post Closing Liabilities." 21 00003417.
22 Do you see that? 22 MR. DENNINGTON: Do that number again?
23 A. Mm-hmm. 23 MR. KESSIMIAN: Sure, it's Plaintiff
24 Q. Doyou go -- first, isthat statement accurate? Tothe |24 00003417.
25 best of your knowledge. 25 Q. Haveyou reviewed Exhibit 12?
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1 this potential settlement? 1 (Recess taken)
2 A. So, | believein the context of discussionswithDLT we | 2 MR. KESSIMIAN: | concluded my questioning.
3 disclosed to them that this settlement was pending. | 3 Thank you, Mr. Land.
4 Whether you characterizethe DLT as a potential | 4 THE WITNESS: Thank you.
5 creditor or not, | don't know but they were concerned | 5 EXAMINATION BY MR. BOYAJAN
6 about potential liability, that'swhy they required | 6 Q. Mr. Land, I'm Steve Boyajian, | represent Angel Pension
7 that reserve. | don't recall reaching out to any other | 7 Group. I'mjust going to have afew questions for you
8 creditors to discuss the settlement. 8 today.
9 Q. Why not? 9 A. Great.
10 MR. SHEEHAN: Objection. 10 Q. Could | ask you to look at your affidavit, which |
11 A. I don't think it would be necessary to speak to other |11 believe is marked as Exhibit 11.
12 parties about a settlement. 12 A. I gotit.
13 Q. Did you concludeit was necessary to speak to DLT |13 Q. Turn your attention to paragraph 9.
14 though? 14 A. Yes.
15 A. Thediscussion with DLT revolved around seekingto |15 Q. Paragraph 9 indicates that several directors who,
16 release funds. 1t's possible that we mentioned to them |16 quote, were required to approve the settlement
17 that thiswas in context of asettlementtofunda |17 agreement and who voted, insisted that the releases
18 pension plan. 18 contained in the settlement agreement were a required
19 Q. Anything elsethat you recall about that? 19 component as the payment of the vast mgjority of the
20 A. About the conversation with DLT? 20 assets of the Heritage Hospitals, absent such releases,
21 Q. Right. 21 would expose the directors and others to potential
22 A. Nothing | can specifically recall. 22 liability for which they would seek indemnification
23 Q. Did you ever communicate with Receiver or counsel for |23 from the Heritage Hospitals. Isthat correct?
24 Receiver that it was D& O insurance for the membersof |24 A. That's correct.
25 the board of directors of any of the Oldco entities? |25 Q. And do you understand why those directors required the
Page 106 Page 108
1 MR. FINE: Objection. Y ou can answer. 1 releases that they did in exchange for the payment of
2 A. | believe that was provided to the Receiver's counsel | 2 the vast majority of the assets of the Heritage
3 in connection with the subpoenas. 3 Hospitals to the plan?
4 Q. Didtheissue of the board of directorsinsuranceever | 4 A. | think | understand why they did.
5 come up in your discussions about potential settlement | 5 Q. Can you tell me your understanding.
6 in this matter? 6 A. If the settlement were to go through, and there were no
7 A. | don't specificaly recall. 7 releases of the directors, and then they were sued by
8 Q. Doyou recall there being any e-mail or written 8 these same plaintiffs, the indemnification rights that
9 communications other than the drafts of the settlement | 9 they had as against the Heritage Hospitals asin their
10 agreement that would concern the exclusion of Father |10 roles as officers or directors would be worthl ess,
11 Reilly from the settlement agreement or therelease? |11 because there would be no -- essentially no assets to
12 A. Theonly thing | canrecall is| believe Mr. Wistow |12 defend against the same claims that the -- those very
13 provided us with a case, or the case reference that he |13 claims that the Receiver would bring.
14 was focused on. But | believe that's part of the -- if {14 Q. And so in other words, it is the personal interest of
15 it wasin an e-mail communication, it would have been |15 the directors who voted to approve the settlement
16 turned over in connection with the discovery and the |16 agreement and maintain the value of their
17 subpoena. 17 indemnification rights that drove their decision to
18 Q. What do you mean by case reference? 18 approve the agreements?
19 A. Therewas aspecific case, and it givesa-- | think it |19 MR. WISTOW: Objection.
20 was a Rhode Island Supreme Court case, that implicated |20 A. No.
21 releases of officersand directorsand their -- its |21 Q. You testified that their indemnification rights would
22 effect on claims against the principal. 22 be worthless if the vast magjority of the assets of
23 Q. Sitting here today do you recall the name of the case? |23 Heritage Hospitals was relayed to the plan; is that
24 A. | donot. 24 correct?
25 MR. KESSIMIAN: I'm going to take abreak. |25 A. That'strue.
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1 Q. And-- 1 A. | think what the language says -- it stands for itself,
2 A. Inaproceeding. 2 Preston, so, | mean...
3 Q. Andyou were proposing that the Receiver would be | 3 Q. How isthat consistent with testifying earlier that
4 prosecuting the claim for the plan, and also actingto | 4 it's -- there's no obligation, if anything it's moral
5 defend the claim at the sametime? That'swhat | heard | 5 obligation?
6 you say and I'm just -- | can't believe that'swhat you | 6 MR. WISTOW: Do you know the difference
7 were proposing so I'm trying to give you an opportunity | 7 between believing something and making an agreement to
8 to try to explain it. 8 do something? | mean, we're just wasting time here,
9 MR. SHEEHAN: Objection. 9 Preston. Thiswas an agreement.
10 A. | mean, there'sthe potential for an independent |10 MR. HALPERIN: which meansit doesn't have to
11 counsel aswell stated in here. So, you know, do | -- |11 betrue, | guess.
12 | don't recall specifically all the details of what | |12 MR. WISTOW: No, it doesn't mean it doesn't
13 was thinking at that time. | think I'vesaidthat. | |13 have to betrue, it's saying we agree that we are going
14 believe this proposal would facilitate ajudicia |14 to beliable. That'swhat it says. You know, we can
15 proceeding whereby the entities had already stipulated |15 torture this thing back and forth, up, down, sideways,
16 that this was what -- their plan would be approved but |16 it's acomplete waste of time. If your position --
17 that the court would ultimately have to pass judgment |17 tell the court that it is not possible for him to agree
18 on that. And whether the mechanism for doing that was |18 to liability to make a settlement. Just tell the court
19 clearly spelled out in reasonable -- | mean, | -- I'm |19 that. We're prepared to fight about that.
20 not -- | can't speculate on my thinking about that at |20 Q. It remains your testimony despite the settlement
21 this point. 21 agreement that to your knowledge there was no
22 Q. Let megotomy last point. 22 obligation on the part of the Oldco entities to fund
23 Y ou were asked a number of times whether you |23 the plan, isthat your final testimony here today?
24 considered it to be an obligation of any of the Oldco |24 A. | believe my testimony was, and | -- | don't know that
25 entities to fund the pension plan, and | believe your |25 it was ever confusing, but my understanding of the
Page 154 Page 156
1 testimony isyou didn't think it was an obligation | 1 church plan obligations was that they were not formal
2 because it was a church plan. Isthat correct? 2 liabilities of the entities. That was my
3 A. My understanding of the church plan statuswasthat it | 3 understanding. In the context of the settlement
4 was not aformal liability of the entitiesto fund the | 4 agreement and the negotiation of settlement agreement,
5 plan. 5 the result of those negotiations, which include the
6 Q. Ifitwasn'taformal obligation, thenwhat isthe | 6 complaint that was filed, is the settlement agreement
7 basisin the settlement agreement in paragraph 29 for | 7 and what we agreed to.
8 agreeing that the Roger Williams Hospital and CCCB are | 8 MR. HALPERIN: Okay. All set. Thank you.
9 liable under a breach of contract theory? 9 MR. SHEEHAN: Do you have a question, Paul?
10 A. So-- sothe Receiver had asserted awhole bunch of |10 MR. KESSIMIAN: I might, give me a second.
11 claims against us, including fraud as he mentioned. |11 (Brief pause)
12 There were allegations of conspiracy. One of the |12 MR. KESSIMIAN: No, no.
13 claims was a contract claim, and he asserted that |13 MR. SHEEHAN: Just one question, Mr. Land.
14 contract claim and built his facts around that contract |14 FURTHER EXAMINATION BY MR. SHEEHAN
15 claim. Thiswas a settlement of disputed facts, andas |15 Q. | don't believe it's been mentioned but you recall that
16 part of -- or disputed claims, and as part of that this |16 the settlement agreement expressly providesthat if the
17 was the result of the settlement negotiations. Ona |17 settlement is not approved, the entire agreement goes
18 contract basis, you know, at the time we felt that we |18 away, asif it never had been entered into, correct?
19 could reasonably state that contractually, which |19 A. That's correct.
20 doesn't apply to any of the other defendantsinthe |20 Q. And it's your understanding that any admissions of
21 case, there'saliability. 21 liability go away?
22 Q. Soyou concluded and agreed in the settlement agreement |22 A. That's correct.
23 that CCCB and Roger Williams Hospital were |23 MR. WISTOW: Actudly, that'sin the
24 contractually liable to the pension? 24 affidavit.
25 MR. FINE: Objection, compound question. |25 A. Yes.
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1 MR. WISTOW: That they were --
2 MR. KESSIMIAN: | abject --
3 A. My answer isyes.
4 MR. KESSIMIAN: -- to two people questioning
5 the witness.
6 MR. WISTOW: I'm not questioning, I'm just
7 commenting because I'm just trying to get to the issues
8 in this case.
9 MR. SHEEHAN: Just be quiet, we can leave.
10 MR. FINE: Anybody else?
11 MR. HALPERIN: | think we're al set. Thank
12 you.
13 (Whereupon the deposition was
14 adjourned at 2:35 p.m.)
15 ---
16
17
18
19
20
21
22
23
24
25
Page 158
1 CERTI FI CATE
2 I, Lori P. Hamel, a Notary Public in and for the State
of Rhode |sland, do hereby certify that | am expressly
3 approved as a person qualiified and authorized to take
depositions pursuant to Rules of Cvil Procedure of the
4 superior Court, especially but without restriction thereto,
under Rule 30(e) of said Rules; that the deponent was first
5 sworn by ne; that this deposition was ste.nograﬂhi cally
reported by ne and | ater reduced to prinf through
6 Conputer-Aided transcription; that the foregoing is a full
and true record of the proceedings; and that a review of the
7 transcript by the deponent was not requested.
8
I'N WTNESS WHERECF, | have hereunto set ny hand this
9 12th day of August, 2019.
10
11
12
Lori P. Hanel
13 Certified Court Reporter
Not ary Public
14
15
16
17 MW Conmi ssion Expires 6/24/21
18
19
20
21
22
23
24
25
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

STEPHEN DEL SESTO, AS RECEIVER AND
ADMINISTRATOR OF THE ST. JOSEPH
HEALTH SERVICES OF RHODE ISLAND
RETIREMENT PLAN, ET AL.

Plaintiffs,
V. C.A. No. 18-328 WES

PROSPECT CHARTERCARE, LLC, ET AL.,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

MEMORANDUM AND ORDER

WILLIAM E. SMITH, Chief Judge.

Before the Court is a joint motion pursuant to Rule 23 of
the Federal Rules of Civil Procedure seeking preliminary certi-
fication of a settlement class, appointment of class counsel,
and preliminary approval of a proposed settlement in this action.
The motion is brought by Plaintiffs and Defendants CharterCARE
Community Board (“CCCB”), St. Joseph Health Services of Rhode
Island (“SJHSRI”), and Roger Williams Hospital (“RWH”) {(collec-

tively, “Settling Parties”).! Two other groups of parties - the

1 CCCB, SJHSRI, and RWH are also referred to in this Order as
the “Settling Defendants.”
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Diocesan Defendants? and the Prospect Entities? (collectively,
“Non-Settling Parties”) - have objected to preliminary approval
and moved for discovery concerning whether the proposed settle-
ment was the product of good-faith negotiations. See Joint Mot.
for Leave to Propound Limited Disc. Related to the Settlement
Agreement Between Pls. & CharterCARE Community Board, ECF No.
103.

For the reasons that follow, the Joint Motion for Settlement
Class Certification, Appcintment of Class Counsel, and Preliminary
Settlement Approval by Plaintiffs and Defendants SJHSRI, RWH, and
CCCB (ECF No. 63) (“Joint Mot.”) is GRANTED. The Joint Motion for
Leave to Propound Limited Discovery Relating to Settlement Between
Plaintiffs and CCCB (ECF No. 103) is also GRANTED.

I. Preliminary Approval Under Rule 23 (e)

Rule 23(e) (2) permits the Court to approve a class action

settlement only if the proposed agreement is fair, adequate, and

reasonable. Fed. R. Civ. P. 23(e) (2); In re Pharma. Indus. Average

Wholesale Price Litig., 588 F.3d 24, 32 (1lst Cir. 2009). At the

2 The Diocesan Defendants consist of the Roman Catholic Bishop
of Providence, a corporate sole, the Diocesan Administration Cor-
poration, and the Diocesan Service Corporation.

3 The Prospect Entities consist of Prospect Medical Holdings,

Inc.; Prospect East Holdings, Inc.; Prospect Chartercare, LLC;
Prospect Chartercare SJHSRI, LLC; and Prospect Chartercare RWMC,
LIC.
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preliminary approval stage, however, a less rigorous standard ap-
plies: the Court need only determine whether the settlement “ap-
pears to fall within the range of possible final approval.” Trom-

bley v. Bank of Am. Corp., Civil No. 08-cv-456-jd, 2011 WL 3740488,

at *4 (D.R.I. Aug. 24, 2011); see also Armstrong v. Bd. of Sch.

Dirs. of City of Milwaukee, 616 F.2d 305, 314 {(7th Cir.

1980), overruled in part on other grounds by Felzen v. Andreas,

134 F.3d 873 (7th Cir. 1998). Preliminary approval should not be
confused for a final finding of reasonableness or fairness. The
first step is merely to “ascertain whether notice of the proposed
settlement should be sent to the c¢lass . . . .7 4 William B.
Rubenstein, Newberg on Class Actions § 13:13 (5th ed. 2018); see

also Flynn v. N.Y. Dolls Gentlemen’s Club, No. 13 Civ.

6530 (PKC) (RLE), 2014 WL 4980380, at *1 (S.D.N.Y. Oct. 6, 2014)
(“Preliminary approval requires only an initial evaluation of the
fairness of the proposed settlement on the basis of written sub-
missions and an informal presentation by the settling parties.”)

(quoting Clark wv. Ecolab, Inc., No. 07 Civ. 8623(PAC), 04 Civ.

4488 (PAC), 06 Civ. 5672(PAC), 200% WL 6615729, at *3 (S.D.N.Y.
Nov. 27, 2009) (guotation marks omitted)).

The Court concludes that preliminary approval is warranted
here. The proposed terms of the settlement are set forth in the
Settling Parties’ settlement agreement, ECF No. 63-2 (“Settlement

Agreement”) . The basic terms of this proposal provide that the
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Settling Defendants will make an initial lump sum payment of at
least $11,150,000 to the Receiver. RHW will also assign to the
Receiver its interest in an escrow account held by the Rhode Island
Department of Labor and Training with a current balance of
$750,000. CCCB will transfer to the Receiver its interest in non-
settling defendant CharterCARE Foundation as well as its member-
ship interest in non-settling defendant Prospect CharterCARE. The
Settling Defendants are also required to petition the Rhode Island
Superior Court to undergo judicial ligquidations, pursuant to which
their remaining assets will be distributed to creditors, including
the Plaintiffs. For these undertakings, the Settling Defendants
will receive releases of liability.? The Plaintiffs and the pro-
posed settlement class will also release the current officers and
directecrs of the Settling Defendants, with one exception.

The Non-Settling Parties sound alarms about many of the Set-
tlement Agreement’s terms and what those terms may (or may not)
reveal about the character of the Settling Parties’ negotiations.
For instance, the Settlement Agreement includes two surprising
concessions by the Settling Defendants, who admit liability for
breach of contract and represent that the amount necessary to fund

the St. Joseph Health Services Of Rhode Island Retirement Plan

¢ Certain categories of claims are excepted from these re-
leases. See, e.g., Settlement Agreement Ex. 9 at 2 (defining

excepted claims).
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(*Plan”) is at least $125,000,000. Settlement Agreement I 28.
The Settling Defendants also purport tc represent that “their pro-
portionate fault in tort, if any, in causing [alleged] damages is
small compared to the proportionate fault of the other defendants

.” Id. at 1 30. The Non-Settling Parties contend, among other
cbjections, that these statements demonstrate wrongful cellusion.

See, e.g., Diocesan Defs.’ Opp’n to Joint Mot. 13, ECF No. 73.

The Court has considered the Non-Settling Parties’ arguments
and nevertheless concludes that preliminary approval is war-
ranted. On their face, the fundamental terms of the settlement
appear fair, reasonable, and adequate with respect to the proposed
class, subject to this Order’s other terms. See Fed. R. Civ.
P. 23(e)(2). Some proposed terms may cause a cautious reader to
raise an eyebrow.® However, these statements could also reflect
an arm’s length negotiation by experienced and informed counsel.
As explained below, some further investigation is warranted, but
the Court is satisfied that the Settlement Agreement “fall[s]
within the range of possible final approval[,1” Trombley, 2011 WL

3740488, at *4.°

5 Notably, however, the Settling Defendants’ statements about
alleged liability or damages would in no way bind this Court or
the Non-Settling Parties in any future proceeding.

6 No party has objected to preliminary certification of the
class, 1its representatives, or its counsel on the grounds that
they do not satisfy the Rule 23 criteria. As explained below, the

5
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IT. Settling Parties’ Request for a Good Faith Finding Under R.I.
Gen. Laws § 23-17.14-35

In 2018, the Rhode Island General Assembly established cer-
tain ground rules for settlements that are unique to this litiga-

tion. Those rules are codified in R.I. Gen. Laws § 23-17.14-35,

which states:

The following provisions apply solely and ex-
clusively to Jjudicially approved good-faith
settlements of claims relating to the St.
Joseph Health Services of Rhode 1Island
retirement plan, also sometimes known as the
St. Joseph Health Services of Rhode Island
pension plan:

(1) A release by a claimant of one joint
tortfeasor, whether before or after judg-
ment, does not discharge the other joint
tortfeasors unless the release so pro-
vides, but the release shall reduce the
claim against the other joint tortfeasors
in the amount of the consideration paid
for the release.

(2) A release by a claimant of one joint
tortfeasor relieves them from liability
to make contribution to another Jjoint
tortfeasor.

(3) For purposes of this section, a good-
faith settlement is one that does not ex-
hibit c¢ollusion, fraud, dishonesty, or
other wrongful or tortious conduct in-
tended to prejudice the non-settling
tortfeasor(s), irrespective of the

Non-Settling Parties’ other objections are preserved and will be
considered, if asserted, at a later time.
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settling or non-settling tortfeasors'
proportionate share of liability.

The Settling Parties have requested that the Court declare the
Settlement Agreement to be a “good faith settlement” as defined in
this statute. See Mem. In Supp. of Joint Mot. 2, ECF No. 63-1.
Such a determination is not reguired for the Court to grant pre-
liminary approval under Rule 23 and the Court declines to make
such a ruling here.’” The Settling Parties’ request is, however,
denied without prejudice and may be renewed in connection with any
final fairness determination.
ITI. The Prospect Entities’ Request for Discovery

The parties have collectively put the good-faith nature of
the proposed settlement at issue in this action. The Non-Settling
Parties’ have identified specific terms in the Settlement Agree-
ment that they interpret as evidence of collusive conduct between
the Settling Parties. These terms include the Settling Defendants’
concessions of liability and damages and their characterization of
the defendants’ relative degrees of fault. See Settlement Agree-
ment 99 28, 30. The Settling Parties have alsco put the circum-
stances surrounding the settlement front-and-center through their

request for a finding under R.I. Gen. Laws § 23-17.14-35.

7 The Court reached the same conclusion concerning the set-
tlement granted preliminary approval in this action on May 17,
2019. See Mem. & Order, ECF No. 123.
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This context, combined with the Court’s independent obliga-
tion to determine whether the proposed settlement was the product

of “non-collusive negotiations,” see Trombley, 2011 WL 3740488, at

*4, persuades the Court that the Prospect Entities’ request for
targeted discovery is appropriate. Accordingly, the Court will
permit the parties sixty days from the date of the entry of this
order to conducted limited discovery concerning whether the set-
tlement was executed in good faith and is not collusive in accord-
ance with Rule 23 of the Federal Rules of Civil Procedure and R.I.
Gen. Laws § 23-17.14-35.¢%

Accordingly, parties may propound targeted document requests
and notice the depositions of persons with relevant knowledge.
The Court will neither indulge unfettered exploration nor tolerate
time-consuming stonewalling. Any discovery request shall be nar-
rowly tailored to the subject at hand. The Court expects that any
investigation will be pursued cooperatively, expeditiously, and

with precision within the allotted time.?

8 Although the Prospect Entities were the source of this
request, the Court will permit any party to engage in such dis-
covery. The Court nevertheless encourages any party seeking dis-
covery to coordinate with other parties in this litigation to
minimize any duplication of effort and to streamline these pro-

ceedings.

» Any discovery disputes will be subject to informal reso-
lution pursuant to the Court’s prior notice of the same. See
Notice Regarding Discovery Disputes (Jan. 11, 2019), available at
https://www.rid.uscourts.gov/notices
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IV. Certification of Class, Class Representatives, and
Class Counsel

To qualify for preliminary certification, a proposed settle-
ment class must satisfy the requirements of Federal Rule of Civil
Procedure Rule 23 (a) and one of the three categories in Rule 23(b).

See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 621 (1997). Rule

23 (a) permits one or more members of a class to represent all class
members’ interests if

(1) the class is so numerous that joinder of

all members is impracticable; (2) there are

questions of law or fact common to the

class; (3) the claims or defenses of the rep-

resentative parties are typical of the claims

or defenses of the class; and (4) the repre-

sentative parties will fairly and adequately

protect the interests of the class.
Fed. R. Civ. P. 23(a). The Settling Parties also seek certifica-
tion under Rule 23 (b) (1) (B), which requires a demonstration that
prosecuting separate actions would risk creating “adjudications
with respect to individual class members that . . . would be
dispositive of the interests of the other members not parties to
the individual adjudications or would substantially impair or im-
pede their ability to protect their interests[.]” The Court con-

cludes that these criteria have been satisfied.
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First, there are 2,729 Plan participants, rendering joinder
of all members of the proposed settlement class impracticable. See
Wistow Decl. Ex. 4 at 22:7, ECF No. 65-4.

Second, the issues raised by Plaintiffs’ claims present is-
sues of law and fact common to the class. These include, but are
not limited to: (1) when and whether the Plan became subject to
ERISA; (2) a determination of the Plan participants’ rights and
any defendants’ obligations under the Plan and whether any par-
ticipant’s rights were violated by any defendant; (3) whether any
defendant committed fraud, engaged in the fraudulent transfer of
assets, or participated in an unlawful civil conspiracy; and (4)
whether any defendant violated the Hospital Conversions Act, R.I.
Gen. Laws § 23-17.14 et seq.

Third, the claims of the named plaintiffs arise from the same
set of events and allegations as those of the other proposed class
members. The defendants’ conduct also allegedly affected the
named plaintiffs in the same manner as the proposed class members.
Consequently, the Court finds there is typicality among the pro-
posed class representatives’ claims and the claims of the proposed
class.

Fourth, the proposed class representatives are aligned with
the proposed class members. There is no evidence that named
plaintiffs have any interests that conflict with those of other

class members. In addition, the retainer agreements for the

10
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proposed class counsel sets forth each representative’s duty to
act fairly and in the best interests of the class and provides
that class counsel will not advise or represent any client con-
cerning any dispute about how to allocate any aggregate settlement
proceeds. See Wistow Decl. Exs. 12-18. The Court thus concludes
that the proposed representatives will fairly and adequately pro-
tect the interests of the class.

As for the criteria set forth in Rule 23 (k) (1) (B) for so-
called “limited fund” class actions, Plaintiffs’ claims under the
Employee Retirement Income Security Act of 1974 (“ERISA”), 29
U.5.C. § 1001 et seg., are “paradigmatic examples of claims

appropriate for certification as a Rule 23(b) (1) class . . . .” In

re Schering Plough Corp. ERISA Litig., 589 F.3d 585, 604 (3d Cir.

2009) . Here, the Plan participants seek relief that would make
the Plan whole rather than a remedy for an injury to any individual

participant. See Colesberry v. Ruiz Food Prods., Inc., No. CV F

04-5516 AWI SMS, 2006 WL 1875444, at *4 (E.D. Cal. June 30, 2006)
("If one plaintiff succeeds in obtaining a judgment that requires
the Defendants to pay damages to the Plan, the benefit would affect
everyone who has a right to disbursements from the Plan. Thus, the
proposed class clearly falls within Rule 23(b) (1) (B) . . .”). The
Court also agrees with the Plaintiffs that, even if Plan was not
governed by ERISA during the relevant period, this is a classic

“limited fund” action. See Ortiz wv. Fibreboard Corp., 527 U.S.

11
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815, 838 (1999) (outlining characteristics of Rule 23(b) (1) (B)
class actions).

Lastly, the Court recognizes that the proposed class counsel
are highly qualified and able to carry out their corresponding
duties. Among other things, counsel are experienced in complex
litigation, appear to have engaged in significant pre-suit inves-
tigation, and presented the proposed settlement to the Rhode Island
Superior Court in related receivership proceedings to obtain that
court’s required approval.

For the foregoing reasons, the Court preliminarily certifies,
for the purposes of this settlement only, the following class: All
participants of the St. Joseph Health Services of Rhode Island Re-
tirement Plan, including (1) all surviving former employees of
St. Joseph Health Services of Rhode Island Inc. who are entitled
to benefits under the Plan; and all representatives and benefi-
ciaries of deceased former employees of St. Joseph Health Services
of Rhode Island Inc. who are entitled to benefits under the Plan.
The Court also preliminarily appoints plaintiffs Gail J. Major,
Nancy Zompa, Ralph Bryden, Dorothy Willner, Caroll Short, Donna Bou-
telle, and Eugenia Levesque as settlement class representatives
and preliminary appoints Wistow, Sheehan & Lovley, P.C. as class
counsel.

V. Notice to Potential Class Members

Rule 23(e)(l) reguires that the Court “direct notice in a

12
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reasonable manner to all class members who would be bound by the
proposal . . . .” The Court has reviewed the Settling Parties’
proposed “Notice of Class Action Partial Settlement,” ECF No. 63-
2, Ex. 1 (“Class Notice”), and agrees with class counsel that it
summarizes the proposed settlement’s terms and the rights of the
recipients in sufficiently “plain, easily understood language.”
Mem. In Supp. of Joint Mot. 67. The Court therefore finds that
the form and content of the proposed notice is reasonable and ade-
quate.
VI. Objections of Non-Settling Parties

As explained at the outset, the Non-Settling Parties have
objected to the Settlement Agreement on several grounds, including

but not limited to that:

1. The Plan is subject to ERISA and therefore the Pen-
sion Benefit Guaranty Corpcration is a necessary
party;

2. The federal courts have exclusive Jjurisdiction
over ERISA, thus the Receiver cannot administer
the Plan in a state court receivership;

3. As the Receiver’s actions are governed by ERISA,
any attempt by him to settle under state law
is preempted and therefore unlawful;

4. R.I. Gen. Laws § 23-17.14-35 is preempted and/or

unconstitutional; and

13
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5. Class counsel’s proposed attorneys’ fees are un-

reasonable or unsupported.!l0

In granting preliminary approval of the Settlement Agreement, the
Court makes no findings, and expressly declines to rule, on the
Non-Settling Parties’ objections. The Court’s preliminary ap-

proval of the Settlement Agreement is without prejudice to the

Non-Settling Parties’ rights to assert their objections at the
time of the final fairness hearing pursuant to the terms of this
Order.

VII. Final Approval Hearing and Related Procedures

In accordance with the foregoing, the Court hereby further
ORDERS:

1. On September 10, 2019, at 10:00 a.m. in Courtroom 2 of
the United States District Court for the District of Rhode Island,
OCne Exchange Terrace, Providence, Rhode Island, or at such other
date and time later set by Court order, this Court will hold a
final approval hearing on the fairness, adequacy, and reasona-
bleness of the Settlement Agreement to determine whether (i)
final approval of settlement as embodied by the Settlement
Agreement should be granted, and (ii) Plaintiffs’ counsel’s ap-

plication for attorneys’ fees for representing the settlement

10 Diocesan Defs.’ Resp. in Opp’n to Joint Mot., ECF No. 73;
Joint Opp’n of Prospect Entities to Joint Mot., ECF No. 75.

14
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class should be granted, and if so, in what amount.

2. No later than August 27, 2019, which is fourteen (14)
days prior to the final approval hearing, Plaintiffs must file
papers in support of final class action approval of the Settlement
Agreement and respond to any written objections.

3. The Settling Parties other than the Plaintiffs may (but
are not required to) file papers in support of final class action
approval of the Settlement Agreement, so long as they do so no
later than August 27, 2018.

4. The Non-Settling Parties may (but are not required to)
file papers in opposition or in support of final class action
approval of the Settlement Agreement, so long as they do so no
later than August 27, 2019.

5. The Court approves the proposed notice plan set forth
in the Settlement Agreement and its exhibits for giving notice to
the settlement class (i) directly, by first class mail, per the
Class Notice attached to the Settlement Agreement as Exhibit 1;
and (ii) by publishing the Joint Motion with all exhibits thereto,
including but not limited to the Settlement Agreement, on the
website maintained by the Receiver as more fully described in
the Settlement Agreement. The Court hereby directs the Settling
Parties, and specifically the Receiver, to complete all aspects
of the notice plan no later than July 1, 2018, in accordance

with the terms of the Settlement Agreement.

15
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6. The Settling Defendants will file with the Court by no
later than August 27, 2019, which is fourteen (14) days prior
to the final fairness hearing, proof that the Class Notice was
provided by any Settling Parties to the appropriate state and
federal officials pursuant to the Class Action Fairness Act, 28
U.5.C. § 1715, if required.

7. Members of the preliminarily-approved settlement class
do not have the right to exclude themselves or “opt-out” of the
settlement. Consequently, all settlement class members will
be bound by all determinations and Jjudgments concerning the
Settlement Agreement.

8. Settlement class members who wish to object to Set-
tlement Agreement or to Plaintiffs’ Counsel’s Motion for Award
of Attorneys’ Fees, must do so by the August 30, 2019 (the
“Objection Deadline”) which is sixty (60) calendar days after

the deadline for notice to be sent pursuant to this Order.

9. To object to the Settlement Agreement, or to Plaintiffs’
Counsel’s Motion for Award of Attorneys’ Fees, settlement class
members must follow the directions in the Class Notice and file
a written objection with the Court by the Objection Deadline.
In a written objection, a settlement class member must state his
or her full name, address, and home or cellular telephone num-
ber (s), pursuant to which the settlement class member may be

contacted. The member must also state the reasons for the

16



Case 1:18-cv-00328-WES-LDA Document 147-3 Filed 08/27/19 Page 17 of 20 PagelD #:
Case 1:18-cv-00328-WES-LDA Document 128563led 06/06/19 Page 17 of 20 PagelD #: 6009

member’s objection, and whether the member intends to appear at
the final fairness hearing on his or her own behalf or through
counsel. Any documents supporting the objection must alsoc be
attached to the objection. Any and all objections shall identify
any attorney that assisted or provided advice as to the case
or such objection. No objection will be considered unless all
the information described above is included. Copies of all
papers filed with the Court must be simultaneously delivered
to counsel for all parties by mail utilizing the United States
Postal Service First Class Mail, to the addresses listed 1in the
Class Notice, or by email to the email addresses listed in the
Class Notice.

10. If a settlement class member does not submit a written
comment on the proposed Settlement Agreement or the application
of Class Counsel for attorneys’ fees in accordance with the
deadline and procedure set forth in the Class Notice and this
Order, and if the settlement class member wishes to appear and
be heard at the final fairness hearing, the settlement class
member must file a notice of intention to appear with the Court
and serve a copy upon counsel for all parties in the manner
provided in Paragraph 9, no later than the Objection Deadline,
and comply with all other requirements that may be established
by the Court for such an appearance.

11. Any settlement class member who fails to timely file

17
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a written objection with the Court and notice of his or her intent
to appear at the final fairness hearing in accordance with the
terms of this Order and as detailed in the Class Notice, and who
fails at the same time to provide copies to counsel for all par-
ties, shall not be permitted to object to the Settlement Agreement
or to Plaintiffs’ Counsel’s Motion for Award of Attorneys’ Fees
at the final fairness hearing; shall be foreclosed from seeking
any review of the Settlement Agreement by appeal or other means;
shall be deemed to have waived the member’s objections; and
shall be forever barred from making any such objections. All
members of the settlement class will be bound by all determina-
tions and judgments in this action, whether favorable or un-
favorable tco the settlement class.

12. 1If the Settlement Agreement is not approved or con-
summated for any reason whatsoever, the Settlement Agreement and
all proceedings in connection with the Settlement Agreement
will be without prejudice to the right of all parties to assert
any right or position that could have been asserted as if the
Settlement Agreement had never been reached or proposed to the
Court. In such an event, the Settling Parties will return to
the status quo ante in this action and the certification of
the preliminarily approved settlement class will be deemed va-
cated. The certification of the class for settlement purposes

will not be considered as a factor in connection with any

18
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subsequent class certification decision.

13. Counsel for the Settling Parties are hereby authorized
to use all reasonable procedures in connection with the approval
and administration the Settlement Agreement that are not mate-
rially inconsistent with this Order or the Settlement Agree-
ment, including making, without further approval of the Court,
minor changes to the form or content of the Class Notice, and
other exhibits that they Jjointly agree are reasonable and
necessary. The Court reserves the right to approve the Settle-
ment Agreement with such meodifications, 1f any, as may be agreed

to by the Settling Parties without further notice to the members

of the settlement class.
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VI. Conclusion

For the forgoing reasons, the Joint Motion for Settlement
Class Certification, Appointment of Class Counsel, and Prelimi-
nary Approval by Plaintiffs and Defendants SJHSRI, RWH, and CCCB
(ECF No. 63) (™Joint Mot.”) is GRANTED. The Joint Motion for
Leave to Propound Limited Discovery Related to the Settlement
Agreement Between Plaintiffs and CCCB (ECF No. 103) is also
GRANTED. All parties shall have sixty days from the date of this
Order to propound and complete any discovery in accordance with
the terms set forth above.

IT IS SO ORDERED.

William E. Smith

Chief Judge
Date: June 6, 2018

20
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. I\S/gjngE e 5r esi dent Rugger o, ~and Fouse 5 Holding and the o|ther Prospect entities as well.
ol TR L O S band oty o Al
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15 10 July 23, 2018 |etter from Mx Wstow 47 |15 MS. DI ETER: Chrlst!ne Dieter for Rhode
16 11 July 25,2018 | etter from Robert Fine 48 |16 Island Community Foundation.
17 12 July 30, 2018 letter from Mex Wstow 50 |17 MR. WISTOW: Max Wistow for the plaintiffs.
18 13 August 2, 2018 email from Robert Fine 54 |18 . .M R. SHEEHAN: And Stephen Sheehan for the
19 14 August 10, 2018 emmil: August 14, 2018 55 |19 plaintiffs.
20 ﬁgﬁh!/v;ri tA{Jgﬁsﬁotlg’s; 2o XHSL'S{ 30, 2018 20 MR. LEDSHAM: Benjamin Ledsham for the
21 15 Aﬁgﬁslztl 10, 2018 emmil from Unspecified 61 |21 plaanffS
22 f’\;_r”g_g{mmt“ attached Sett|ement 22 MR. FINE: Robert Fine for -- I'll use
o3 18 B b i T Bpr 3 ag !t es Bxhibit 123 initials -- CCCB, St. Joseph, and Roger Williams
24 17 Settlement Agreenment docunents 107 24 Hospltal
25 25 Q. Okay. Mr. DelSesto, you were appointed as Receiver for
Page 6 Page 8
1 (Commenced at 10:07 a.m.) 1 the pension plan, as I'll refer toit, on August 18,
2 STEPHEN DEL SESTO 2 2017. Isthat correct?
3 Being duly sworn, deposes and testifiesasfollows: | 3 A. It waseither the 17th or the 18th, yes.
4 EXAMINATION BY MR. HALPERIN 4 Q. I'mgoing to be asking you some questions that a
5 Q. Please state your name. 5 document may help refresh your memory so I'm going to
6 A. Stephen DelSesto, D-E-L-S-E-S-T-O. 6 share this with everyone.
7 Q. Andyou are an attorney employed at Pierce Atwood? | 7 This document that we're going to mark as
8 A. That's correct. 8 Exhibit 1. It'sthe Receiver's First Interim Report
9 Q. And areyou -- you're heretoday in your capacity as | 9 and Request for Approval of Fees and Costs.
10 receiver for the St. Joseph Health Services of Rhode |10 (Exhibit No. 1 marked)
11 Idland, Inc. plan? 11 Q. Canyou identify Exhibit No. 1, Mr. Del Sesto?
12 A. The--the-- 12 A. Sure, it appears to be the first interim report and
13 Q. Thepension plan. 13 request for approval of fees, costs and expenses that |
14 A. Pension plan, yes. 14 submitted to the court. It indicates there was a
15 Q. The casethat we're here on today. 15 hearing date on November 20, so it's likely that this
16 MR. WISTOW: Excuse me, did you say therewas |16 was submitted to the court at |east somewhere in the
17 somebody involved -- 17 vicinity of ten days prior to that date.
18 MR. HALPERIN: Oh, yes, I'm sorry, let'sstop |18 Q. Okay. Soif you look at the second to last page, it's
19 for asecond. We did thisin the last deposition. |19 a Certificate of Service on November 14, 2017. Would
20 Just so there's arecord of who's present, we're going |20 that be the date that it was served?
21 to go around theroom, and I'm going to start by |21 A. It's--
22 indicating that Chris Lee, who isalso an attorney for |22 Q. And filed?
23 Prospect Medical Holdingsison -- listeninginona |23 A. | would imagineit would be, yes. | signed it on the
24 cell phone -- a speakerphone. 24 10th, and then it was served electronically on the
25 MR. SHEEHAN: Does he have an appearancein |25 14th.
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1 settle. And | believe actually you and | maybehada | 1 submitted to the court.
2 conversation similar to Land's of isthere any way we | 2 Thefirst lineitem is a $400,000 amount. That's
3 can resolvethis, and | believe | wastold by my 3 an amount that was provided to you as Receiver by the
4 counsel that there were discussions with either youor | 4 Oldco entities and Mr. Land; isthat correct?
5 another counsel for Prospect about that. Theonlyone, | 5 A. That's correct.
6 however, that had any -- what | call even the 6 Q. Andwhat was the purpose for which those funds were
7 remotest substance was the one from Angel in September. | 7 provided to the receivership estate?
8 MR. HALPERIN: Let'smark as Exhibit2your | 8 A. | think it -- well, the purpose | asked for them or
9 June 5 letter to the Rhode Island legidlators. 9 what was the purpose for him providing it?
10 (Exhibit 2 marked) 10 Q. Weéll, that -- I'll back up and ask you, are you the one
11 Q. With respect -- with respect to Mr. Land and the |11 that requested funds?
12 clients that he was representing, did you understand |12 A. Yes, | did.
13 him to be representing the Oldco entities, the Roger |13 Q. And why did you request funds?
14 Williams Hospital, the St. Joe's, Rhode Island entity, |14 A. | requested funds because based on the petition, there
15 aswell as CCCB? 15 was an indication in the petition that was filed that
16 A. Yes. | did. Clearly | understood him to represent the |16 they would fund the expenses of the receivership until
17 petitioner in the case, which is St. Joseph Health |17 they wouldn't anymore. So that the funds did not have
18 Services of Rhode Island, Inc. And then | later found |18 to come out of the plan itself, and so | made the
19 out that in addition, Roger Williams and CCCB, or |19 request so that | could have fundsin the estate
20 Chartercare Community Board, was also part of his |20 account to pay reasonable fees, costs and expenses that
21 client group. 21 were approved by the court or that were within my
22 Q. And at that time you were discussing the case with |22 authority to pay.
23 Mr. Land, did you also know that hewas actingasan |23 Q. And were those funds characterized in any way as the
24 agent for one or more of those entities separate and |24 loan or asjust a payment? Did you have some
25 apart from hisrole as counsel ? 25 understanding as to what the arrangement was with
Page 14 Page 16
1 A. I'mnot sure the time frame you're talking about or | 1 respect to those funds?
2 what you mean by that. 2 A. No, | requested them, Attorney Land indicated that he
3 Q. Atsomepoaintintimedidyoulearnthat Mr. Landhad | 3 had to talk to the board, they had to approveit, and
4 two roles, attorney and agent? 4 then came back to me and said that the board approved
5 MR. SHEEHAN: Objection. 5 it and that they were sending the money over. | don't
6 A. | knew hewas an attorney for those groups. | didsee | 6 know in -- | don't know how it was characterized. For
7 documents that he signed on behalf of those groupsthat | 7 me it was just to fund the estate.
8 were pre -- call it pre-receivership, pre-August 17,18 | 8 Q. But you had no expectation that those monies would ever
9 that he signed which seemed to indicate that hewas | 9 have to be repaid, did you?
10 acting in a capacity other than attorney. But | don't |10 A. No, | did not.
11 know for sureif | knew if hewasactinginthat |11 Q. At some point intime did you begin having a
12 capacity or if he was signing as an attorney for them. |12 substantive discussion with Mr. Land regarding
13 Q. Wasit Mr. Land that initially contacted you about the |13 settlement?
14 possibility of serving in the capacity as Receiver? |14 A. It was after the lawsuit was filed was what | would
15 A. Um, actualy, no. It was not Attorney Land. 15 consider to be the first time we had substantive
16 Q. Whowasit? 16 discussions about settlement.
17 A. William Dolan. Bill Dolan. Who at thetimewasmy |17 Q. Prior to the time the lawsuit was filed, did Mr. Land
18 partner. 18 indicate to you that he had a desire to settle the
19 Q. Do you know whether or not Mr. Land had contacted |19 case?
20 Mr. Dolan? 20 A. Likel had stated, in about March/April, that's my best
21 A. | believe-- | believe he did, which iswhy Bill came |21 recollection of the time frame, we had what | would
22 to speak to me about being involved in the case with |22 consider to be avery quick and it was not a
23 him, not as necessarily the Receiver at that point. |23 conversation that was focused on St. Joe's, | think |
24 Q. I'mgoing to refer you to the last page of Exhibit |24 actually bumped into him in court on another matter
25 No. 1 which isthe transaction detail that you 25 that we were working on, and then he said can | change
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1 the subject, is there any way we can resolve thisthing | 1 MR. SHEEHAN: Just wait till it's around the
2 and get it dealt with. And | -- | probably said either | 2 room.
3 I'll talk to my attorney or call my attorney. 3 MR. HALPERIN: Arewe out of three? Let'sgo
4 Q. And that was before suit was filed? 4 off the record for a second.
5 A. That was-- right, March/April of '18, and the suitwas | 5 (Off the record)
6 filed in June of '18. 6 Q. Mr. DelSesto, can you identify Exhibit No. 3?
7 Q. Didit cometo your attention at any pointintimethat | 7 A. Yep, it appearsto be an e-mail dated November 27, 2017
8 the funds that were in the possession of Rick Land's | 8 from Rick Land to me stating FY I, which it appears was
9 clients were intended to be paid into the plan at any | 9 aforward to me of an e-mail that he sent to my
10 point in the future? 10 counsel, Max Wistow, Benjamin Ledsham, and Stephen
11 A. Could you repeat that question. 11 Sheehan on that same date. And he sent it to me, it
12 Q. Didit cometo your attention that the moniesthat |12 looks like it was approximately 18 minutes later.
13 Oldco and CCCB had were going to ultimately pay -- be |13 Q. Doesthisin any way refresh your memory asto the time
14 paid to the plan? 14 frame that you and your counsel were reviewing the
15 MR. SHEEHAN: Objection to theform. |15 Cy Presorder?
16 A. Itwasmy -- Attorney Land represented to methathe |16 A. Wéll, | can't speak to when my counsel was reviewing
17 believed -- in the beginning of the case he represented |17 it. When | reviewed it, it's consistent with what |
18 to me that he believed that the Cy Pres order 18 just said. It was after my conversation, this was late
19 functioned as -- | don't know if he called it this, I'm |19 November, so maybe | reviewed it for the first timein
20 going to characterize it asawaterfall. That 20 December. Butit's-- it'sin that time frame,
21 ultimately the monies would ultimately fall into the |21 October/November/December.
22 plan. That'swhat he represented to me asfar ashis |22 Q. Inaddition to reviewing the order that issued on the
23 understanding of the Cy Pres. 23 Cy Pres, did you aso review the petition that preceded
24 Q. Didyou come to your own understanding of how those |24 that order?
25 monies were intended to flow by reviewing the Cy Pres |25 A. | don't recall specifically but I'm sure | did. Maybe
Page 18 Page 20
1 order yourself? 1 | should say | don't recall specifically when but I'm
2 A. Later on, myself and my counsel reviewed the Cy Pres | 2 sure | did.
3 order, and | guessI'll just characterizeitas| did | 3 Q. All right, so I'm going to mark as Exhibit No. 4 the
4 not agree with Attorney Land'sinitial representations | 4 order.
5 to me in September/October of 2017, maybe November of | 5 (Exhibit No. 4 marked)
6 2017. 6 (Witness perusing document)
7 Q. Sohaving reviewed the Cy Pres order, youwerenot able | 7 Q. Youindicated in your earlier testimony that having
8 to conclude that at some point in time the moneysthat | 8 reviewed the order you did not believe that there was
9 Oldco had were going to be paid into the plan; isthat | 9 the provision that would alow funds to be paid
10 correct? 10 ultimately to the pension. Did | understand that --
11 A. Correct. Tothecontrary, | did not believe that the |11 MR. SHEEHAN: No, you mischaracterized the
12 Cy Pres actually did function that way. Whichiswhy |12 testimony. The testimony was -- the question was
13 we intervened. 13 directed that funds be paid to the plan. It was not
14 Q. Do you recal when you first saw that Cy Presorder? |14 that allowed funds to be paid to the plan.
15 A. It had to beright around that same time frame, maybe | 15 MR. HALPERIN: steve, maybe before you cut me
16 in October/November, when Attorney Land raised the | 16 off as| was finishing, the end part of my question was
17 issueto me. At that pointintimeitwasearly onin |17 did | properly state that. So | was going to allow the
18 the case and | wasn't even aware that there wasthe Cy |18 witness to indicate if that was correct or incorrect.
19 Pres order because that was connected to the 2014 |19 And | don't think that we need you to coach the
20 transaction. So it was probably somewhere shortly |20 witness.
21 after that conversation. But | can't say exactly when. |21 A. I'm going to need that read back or restated.
22 MR. HALPERIN: Let's mark as Exhibit 3this |22 Q. Mr. DelSesto, did | understand your earlier testimony
23 document. 23 that when you reviewed the order, you reached the
24 (Exhibit No. 3 marked). 24 conclusion that there was not a provision that would
25 Q. Canyou identify Exhibit No. 3, please? 25 allow monies to ultimately be paid to the pension plan?
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1 Mr. Land about clarifying or seeking to agreeonhow | 1 A. | don't know if | could say that they weren't opposed
2 those funds would flow since he had oneview andyou | 2 as much as they weren't objecting.
3 had another? 3 Q. What'sthe status of that Motion to Intervene -- not
4 MR. SHEEHAN: Objection to the form. 4 the Motion to Intervene -- of that case, if you know.
5 A. ldontrecal if therewasadiscussion aboutthat. | | 5 A. | believethat that has been -- and I'm not using this
6 will say that as a Receiver with an order likethis, | | 6 in the technical sense -- stayed, pending the
7 don't know if it would have actually been withinthe | 7 settlements. And | believe that Judge Stern has stated
8 power of myself and Attorney Land to agree to 8 giving the attorney general the opportunity to file
9 circumvent or to modify what | believe this order said, | 9 something at alater date should that be necessary.
10 which iswhy | intervened. 10 Q. Ultimately you filed suit against a number of parties
11 Q. Soyou decided to file amotion to intervene, correct? |11 in the federal and state courts seeking to recover on
12 A. Mm-hmm. 12 various claims?
13 Q. And -- 13 A. That's correct.
14 A. Yes. I'msorry. 14 Q. And with respect to the Oldco entities, do you recall
15 Q. And Mr. Land did not object to your intervention, did |15 that they accepted service of that on or about June 19,
16 he? 16 thereabouts?
17 A. | -- 1 don't believe he did, no. 17 A. That sounds accurate, yes.
18 Q. Sowould you say that he was willing to cooperate with |18 Q. Do you remember the first time you had a settlement
19 your desire to intervene and to change the orderina |19 discussion with Mr. Land and/or anyone else from the
20 manner that was favorable to the receivership estate? |20 Oldco entities?
21 MR. SHEEHAN: Objection, compound question. |21 A. It was-- if my recollection serves me correct, it was
22 MR. FINE: Objection. 22 sometime before July 1, like somewherein the late
23 A. | -- could you repeat the question. 23 twenties of June.
24 (The record was read by the 24 Q. Doyou recall where that meeting took place?
25 court reporter, as regquested) 25 A. | believe the meeting took place at my counsel's
Page 26 Page 28
1 A. | don't know what his reason for not objecting was. | 1 office. Wistow Sheehan & Loveley.
2 Q. That wasn't my question, I'll ask it again. 2 Q. And who was present during that meeting?
3 Was Mr. Land willing to -- strike that. 3 A. If my recollection serves me correct, it was Attorney
4 Were the Oldco entities willing to cooperate with | 4 Land, myself, Attorneys Wistow, Sheehan and L edsham,
5 the Receiver in your desire to modify the order? | 5 and | believe Attorney Fine wasthere. And | don't
6 A. Based onthelack of an objection? Isthat -- is 6 believe anybody else.
7 that -- are you asking me based on -- 7 Q. What was discussed at that meeting?
8 Q. Didhe-- 8 A. | believeit was discussed about possible settlement
9 A. -- meknowing that Mr. Land on behalf of the entities | 9 parameters that Attorney Land was contemplating
10 did not object? Isthat an -- 10 presenting.
11 Q. No, did you tell Mr. Land you were going to intervene? |11 Q. Can you remember what was presented at that meeting?
12 A. | don't remember if therewasadiscussionwith |12 A. | don't think anything was presented at that meeting.
13 Attorney Land about intervening. 13 It was more of a-- I'll characterize as more of a
14 Q. Didyoutell Mr. Land what it was you hoped to achieve |14 50,000-foot discussion, with him saying | will come
15 by intervening? 15 back to you and provide you with a more detailed
16 A. Maybe post-filing, but | don't recall any discussion |16 discussion. But | -- | don't remember exactly.
17 pre-filing about that. 17 Q. Wasthere any discussion about monies in the possession
18 Q. Wasthere an objection by the Oldco entitiesto the |18 of the Oldco entities being paid to the plan at any
19 relief you were seeking? 19 point in time?
20 A. | donot recall there being an objection filed. 20 A. | don't remember if anything specifically was discussed
21 Q. Sothe Oldco entities were not opposed to the relief |21 about that. There were a number of discussions, there
22 that you were seeking in your Mation to Intervene, is |22 was actually adiscussion about what assets actually
23 that accurate? 23 did exist with the Oldco entities. Because there was
24 MR. SHEEHAN: Which wasto intervene. |24 some confusion as to where certain things were. And |
25 MR. DENNINGTON: Objection. 25 think Attorney Land had to go back and look at some
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1 Q. What contract, if you know, was breached? 1 parties aswell.
2 A. Inmy opinion the obligation to fund the pension plan. | 2 Q. | understand that. Thank you.
3 Q. Soisthat the -- would the contract bethe planoris | 3 On page 19 of Exhibit No. 6, it's a part of
4 there adifferent -- isit averbal contract or a 4 paragraph 28, there is a reference to a damage amount
5 written contract? 5 of $125 million. Do you see that?
6 A. | don't know if thereisawritten contract 6 A. Yes, | do.
7 specifically other than the plan document which | | 7 Q. And do you know how that amount was calcul ated?
8 believe is a contract between the employer and their | 8 A. | believeit was Angel Pension who provided that
9 employees. 9 amount. | believe that amount wasin the petition
10 Q. So having reviewed the plan, did you reachthe |10 which led to my appointment.
11 conclusion that there was a contractual obligationon |11 Q. So do you have an understanding of whether that
12 the part of the Oldco entitiesto fund the plan? |12 $125 million figure was an amount needed to fully fund
13 MR. SHEEHAN: Objection. You'reasking the |13 the plan or was it an amount needed to purchase an
14 witnessto give an opinion on alegal issuethat's |14 annuity? Do you have any recollection as to what that
15 being litigated in this lawsuit. 15 number represents?
16 MR. GODOFSKY:: It'sarelevant question. |16 A. | believe the settlement agreement speaksto it, and |
17 MR. SHEEHAN: No, itisn't relevant. It 17 believeit -- | believe that amount would really kind
18 isn't relevant to the settlement. 18 of cover both things you just stated.
19 MR. GODOFSKY: It'srelevant. 19 Q. Do you know why it wasincluded in the settlement
20 MR. HALPERIN: I think we should hold this |20 agreement that there be an acknowledgment by the
21 for the court. Let's et the witness answer and you've |21 defendants that they're liable?
22 preserved your objection. 22 A. Absolutely.
23 A. Could you repeat the question. 23 Q. Why?
24 (The record was read by the 24 A. The-- paragraph one of Attorney Land's letter to me
25 court reporter, as requested) 25 was the, the main reason why | needed that number in
Page 66 Page 68
1 A. | believein thelitigation there was a count for 1 there.
2 breach of contract. So that'sthe conclusionthatthe | 2 Q. Canyou explain why you thought it was important to
3 defendants breached a contract that were part of that | 3 have that acknowledgment of the settlement agreement?
4 count. 4 A. InAttorney Land'sinitial proposal, which | said was
5 Q. Thequestion that | asked you waswhether or not based | 5 unacceptable and paragraph one was a non-starter, that
6 on your review of the plan you concluded that therewas | 6 was | would have to prove the claim, if proven. This
7 afunding obligation on the part of the Oldco entities? | 7 alowed there to be a representation affirmatively by
8 A. | believethat the plan was a contract. 8 Attorney Land's clients that my claim is $125 million.
9 Q. Again, that wasn't the question. The questionwas | 9 | would not have to prove that claim if therewas a
10 whether you reached the conclusion that therewasa |10 judicia dissolution. Now | had the number actually
11 funding obligation having reviewed the plan. 11 locked in in terms of what the liability was.
12 A. | believethe fact that the plan was orphaned and |12 Q. Isit your understanding based on the settlement
13 underfunded by 125 million indicates that somebody had |13 agreement that was entered into that as part of the
14 an obligation and breached that obligation. | sued |14 settlement, in addition to receiving all of the funds
15 approximately 14 different parties for that, and so |15 that are provided for, that you would also be seeking
16 there was a conclusion that the fund -- the plan needed |16 additional fundsin adissolution proceeding relative
17 $125 million, give or take. Somebody did not put that |17 to that $600,000 amount or whatever that amount ended
18 money in, and left it for dead. 18 up being?
19 Q. | appreciate when you provide all thisinformation but |19 MR. SHEEHAN: Objection. Y ou mean
20 I'm trying to stay with the question and answer format. |20 liquidation proceeding?
21 And so | asked you whether or not having reviewed the |21 MR. HALPERIN: Yes, sorry.
22 plan you reached the conclusion that the Oldco entities |22 A. Intheliquidation proceeding that might have occurred
23 had a funding obligation. 23 with the Oldco entities?
24 A. | believe the Oldco entities -- at least the Oldco |24 Q. That's-- that may still occur.
25 entities had afunding obligation. Therewere other |25 A. Yes. Yes, that | would have the ability to filea
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1 claim. 1 Q. All right, so you're not -- you don't have aview on
2 Q. Okay. Sothisisn't the end of your recourse, this | 2 that specifically?
3 settlement agreement. Y ou get the money that comes | 3 MR. SHEEHAN: Objection.
4 from this settlement, there's approximately $600,000 | 4 A. No.
5 left to the Oldco entities, you still would havethe | 5 Q. Okay. Mr. DelSesto, | don't think there was an answer
6 right to pursue additional money in additional 6 to that last question. Y ou don't have an answer on
7 liquidation? 7 that specifically?
8 MR. SHEEHAN: Objection to the form. 8 A. Oh, | thought | said no.
9 Q. That'syour understanding? 9 Q. Okay, | didn't know she got it. Thanks.
10 A. My understanding isthat | would still have the ability |10 (Exhibit No. 16 marked)
11 tofileaclaiminany judicial liquidation proceeding. |11 Q. Mr. DelSesto, Exhibit 16 includes Exhibits 16 and 17
12 Q. Andisthat whereit would be important to you to have |12 from the settlement agreement. Isthat correct?
13 the $125 million figure acknowledged? 13 A. Itdoes, it hastwo separate 17s.
14 A. That wasone-- oneinstance whereitwouldbe |14 Q. Well leaveit that way sinceit's already been marked.
15 important. That's the amount of money that Angel had |15 It'saduplicate.
16 indicated to Attorney Land and then later indicatedto |16 A. Okay.
17 me that this plan needed to survive. 17 Q. With respect to Exhibit No. 16, do you see all of the
18 Q. Paragraph 30 on page 19 of Exhibit 6 addressesthe |18 claimsthat are identified in the fourth column as
19 proportionate fault in tort of the various defendants. |19 indemnification claims?
20 Do you see that? 20 A. Yes, | do.
21 A. Yes, | do. 21 Q. Do you know what the nature of those claims are?
22 Q. Do you know who drafted that provisioninitially? |22 A. Asl sit hereright now, other than that they arein
23 A. | don't know who drafted it, no. 23 the nature of indemnification, no.
24 Q. Didyou yourself do any sort of analysistoreachthe |24 Q. Do you have an understanding that these are claims that
25 conclusion that's stated in paragraph 30? 25 either exist or might potentially exist on the part of
Page 70 Page 72
1 A. Didl doananalysis? I'mnot sureif | understandthe | 1 the creditor identified in the first column and they're
2 guestion. 2 included in the settlement agreement as liabilities?
3 Q. Didyou reach that conclusion stated -- asstatedin | 3 A. That's-- yes.
4 paragraph 30? 4 Q. Andyou see the reference in the first column at the
5 MR. SHEEHAN: The statement isthe settling | 5 bottom, the box that's second to the bottom on the left
6 defendants contend. You're asking if hereachedthe | 6 side, to the September 24, 2013 agreement?
7 conclusion that the settling defendants contend? | 7 A. Oh, yes, any and all other Company/Prospect indemnified
8 Q. I'll ask it again. 8 persons, as such term is defined in that certain Asset
9 Did you reach the conclusion that the amount of | 9 Purchase Agreement, dated September 30 -- I'm sorry,
10 fault that the settling defendants had was small in |10 dated September 24, 2013. Yes.
11 proportion to other defendants? 11 Q. Do you understand that to be areference to the
12 A. | guess!'ll answer that by saying | agree withthe |12 agreement pursuant to which the Prospect entities
13 statement in paragraph 30. 13 acquired the assets of the Oldco hospitals?
14 Q. Youdo? 14 A. | understand it to be that certain asset purchase
15 A. Yes. 15 agreement dated September 24, 2013.
16 Q. Andwhat isthe basisfor that agreement? 16 Q. Do you know why it was necessary or important to list
17 A. Because they contend it. 17 liabilities of the entitiesin your settlement
18 Q. That wasn't the question. | asked you whether you |18 agreement?
19 yourself, not what they contended, the last question |19 A. Why it was important?
20 that | believe you answered isthat you agreed withthe |20 Q. Yeah, why isit in the agreement?
21 statement. Are you simply agreeing that they contend? |21 A. Toidentify the liabilities of CCCB, one of the
22 A. Yes. 22 settling defendants.
23 Q. Soyou're not agreeing that their fault issmall by |23 Q. Does the agreement indicate how these liabilities would
24 comparison necessarily? 24 be treated?
25 A. I'm not stating that one way or the other. 25 MR. SHEEHAN: Objection. The agreement
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1 Q. Okay. What kind of response was there? 1 maybe those two drafts might show few but the changes
2 A. I don't--well, | mean, | had aresponsetoitbut| | 2 that were proposed were not few.
3 spoke to my counsel, and my counsel shared my reaction | 3 Q. If you can pull out Exhibit 6 and Exhibit 15.
4 toit but | don't know what type of responsewas | 4 A. Exhibit 6 and which exhibit?
5 communicated back to Attorney Land. 5 Q. Exhibit 15. Exhihit 15, | believe, isthe August 10
6 Q. Okay. Well, it would appear that betweenthat July 9 | 6 draft from Mr. Sheehan, correct?
7 letter and approximately July 17 and 18 when Mr. Land | 7 A. It -- yes. It appearsto be.
8 and his firm was communicating with the Rhode Island | 8 Q. And Exhibit 6 isthe final agreement that was signed by
9 Department of Labor and Training, that discussionswere | 9 the parties?
10 continuing about a potential settlement. Correct? |10 A. Yes.
11 A. They were continuing. However, it was not withinthe |11 Q. Now, if | could direct your attention to paragraph 26
12 framework of Attorney Land's letter. That wasnot -- |12 of Exhibit 15.
13 if we were going to continue discussions, it hadtobe |13 A. Of which exhibit?
14 a, asubstantial deviation from what he had proposed. |14 Q. Of Exhibit 15. The draft.
15 Q. And how was that communicated to him? 15 A. Paragraph 26.
16 A. You'd haveto ask my counsdl. 16 Q. 26.
17 Q. Wereyouinformed asto how that was communicatedto |17 A. Yes.
18 him? 18 Q. And compare that with paragraph 28 of Exhibit 6. Am |
19 A. I wasinformed it was communicated, | was not informed |19 correct that these two paragraphs are identical with
20 as to how it was communicated. 20 the exception of the number of $125 million in the
21 Q. Soisit fair to say that sometime between July 9 and |21 final agreement compared to $120 millionin the
22 July 18, that there was a paradigm shift with respect |22 August 10 draft?
23 to the settlement discussions, which, by that | mean |23 MR. FINE: Objection.
24 instead of Mr. Land's proposal where the Receiver would |24 A. | don't know if | would agree with that. | mean, it's
25 simply be another creditor in judicia liquidation |25 very difficult to do a compare and contrast as I'm
Page 98 Page 100
1 proceeding, that in fact the Receiver would be getting | 1 sitting here. That number is different but | don't
2 the bulk of the net assets of the Oldcos? 2 believe that that is the only difference in those
3 A. | don't think that would be fair to say, no. 3 paragraphs.
4 Q. Well, at some point in time that occurred? 4 Q. The document will speak for itself but --
5 A. Wél, certainly by the time the settlement had been | 5 MR. WISTOW: Thank you.
6 penned it had occurred. 6 Q. What accounts now for the difference in the numbering
7 Q. Wadll, it occurred sometime before that. It certainly | 7 of $120 million in the draft and $125 million in the
8 was in place by the time that Mr. Sheehan wroteor | 8 final?
9 drafted what may be the original draft of the agreement | 9 A. What amounts for that five million dollar difference?
10 dated August 10? 10 Q. Yes.
11 MR. SHEEHAN: Objection to the form of the |11 A. | -- | don't know. The $125 million is the more
12 word "it." | don't know what "it" is. 12 accurate number asfar as I'm concerned.
13 A. Could you repeat the question? 13 Q. Now, in paragraph 28 of the final, Exhibit 8.
14 (The record was read by the 14 A. Paragraph 28 of Exhibit 15?
15 court reporter, as requested) 15 Q. Of Exhibit 6. I'm sorry, Exhibit 6.
16 A. Whenever the first draft was communicated over to |16 A. Exhibit 6. Thefinal version.
17 Attorney Land of the settlement agreement frommy (17 Q. Thefinal.
18 counsel, | would probably say that that -- that 18 A. Okay.
19 indicated a shift from Attorney Land's |etter. 19 Q. "The Settling Defendants acknowledge that SITHSRI, as
20 Q. Okay. Infact we can go through thisbut if you |20 the former employer of the Plan participants, isliable
21 compare the August 10 draft, which is Exhibit 15, and |21 to the Plaintiffs for breach of contract, and,
22 the final agreement, which is Exhibit 6, the changes |22 arguably, on at least some of the other claims
23 were relatively few between those two? 23 Plaintiffs have asserted against the Settling
24 MR. SHEEHAN: Objection. 24 Defendants in the Federal Court Action and the State
25 A. | would not characterize it that way. | would say that |25 Court Action..."
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1 no lawyer | have ever seen has given appropriate | 1 settlement discussion.
2 deposition. No lawyer | have ever seeniscapableof | 2 Q. Well, did you ever reach out to any of the defendants
3 answering yes, no, or | don't know. Including myself. | 3 and suggest that there could be discussions about
4 Q. It wasthe Receiver, or someone on behalf of the | 4 claims that would be incorporated into a future
5 Receiver, who insisted on excluding Monsignor Reilly, | 5 complaint but --
6 correct? 6 A. Ithink | already -- | already testified that | had
7 A. I dontrecal. | don't -- 7 discussions with at least three of the parties. And
8 Q. Wedll, that didn't come from the settling defendants, | 8 you also have to understand that | was appearing in
9 didit? 9 front of these 20 -- well, | wasn't appearing before
10 A. | don't recall. 10 all 27, 28 people on -- every four to six weeks, and
11 Q. Didyou as Receiver ever analyze whether the Planhad |11 their lives were turned upside down and they wanted --
12 any potential claims against any of the directors? |12 they wanted somebody's head on astake. They wanted to
13 A. Could you repeat that question. 13 know when litigation was going to be filed. And |
14 Q. Sure. 14 was -- | had discussion with Angel very early on, never
15 MR. SNOW: Could you read it back. 15 went anywhere after that. | had discussions that |
16 (The record was read by the 16 testified to with the other two defendantsin the
17 court reporter, as requested) 17 litigation that ultimately became defendantsin the
18 MR. SHEEHAN: What directorsareyou |18 litigation. But | did not have a proposal other than
19 referring to? 19 what Angel offered in early September. | had nothing
20 MR. SNOW: Directors of the Oldco. And |20 in front of me.
21 particularly St. Joseph Health Services of Rhode |21 Q. Do you remember any of the topics of settlement
22 Island. 22 discussions with the settling defendants that were
23 MR. SHEEHAN: The directorswho are released |23 contentious or were -- | think you used the word
24 or who are not rel eased? 24 frustrating?
25 MR. SNOW: Either. 25 A. Therewere many. There were many.
Page 110 Page 112
1 A. Any -- any director released or unreleased, whetheror | 1 Q. Tell mewhat you recall.
2 not there were claims against any of those parties? | 2 A. | don't recall anything specific, | just know that
3 Q. Sure 3 the -- I'll call it the personality clashes and what
4 A. | believe that we did look into that, and we looked | 4 Attorney Land and his counsel believed was going to be
5 into whether or not that pursuit of any of those claims | 5 an appropriate settlement and what | and my counsel
6 would actually be worth the time and energy todo so. | 6 believed was going to be an appropriate settlement did
7 Q. Andwhat conclusion, if any, did you come to? 7 not see -- we were not riding on the same plane al the
8 A. Weéll, welooked at insurance coverage, and | think | 8 time, and so things got contentious at times, things
9 there was a, a determination that the insurance 9 were cordial at times, but it was -- it wasa
10 coverage and the fight that would be associated with |10 typical -- asfar as| was concerned it was a typical
11 it, not from the cost of defense but for liability, |11 demeanor of a settlement negotiation.
12 would be -- it wasn't worth it. 12 MR. SNOW: No further questions.
13 Q. Okay. Therewere at |east two insurance policiesthat |13 MR. FINE: | have four questions.
14 were potentially there for the directors? 14 MR. WISTOW: Could you wait till -- do you
15 A. I'll take your representation that there were at least |15 have questions?
16 two. | don't recall. 16 MR. GODOFSKY : No.
17 Q. Isthere any reason why negotiations with the settling |17 EXAMINATION BY MR. FINE
18 defendants did not begin until after the complaint was |18 Q. Mr. DelSesto, you know I'm Robert Fine.
19 filed? 19 A. Yes.
20 MR. SHEEHAN: Objection. 20 Q. Wasthere anything the settling parties did or propose
21 A. From my point of view, because | didn't have anything |21 during the negotiation that you believe was not in good
22 to consider. | couldn't begin settlement negotiations |22 faith?
23 without a proposed settlement or aproposed skeletal |23 A. No.
24 settlement. | had nothing other than isthereany way |24 Q. Was there anything the settling parties did or propose
25 we canresolveit. Andthatisnotthestartof a |25 that you feel was fraudulent or dishonest?
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1 A. No. 1 unconstitutional, you wanted them to fight hard that
2 Q. Wasthere anything that the settling partiesdid or | 2 they had a small proportionate fault because otherwise
3 propose that you believed intended to prejudice the | 3 there would be contribution issues in the judicial
4 non-settling defendants? 4 liquidation?
5 A. No. 5 A. That'scorrect.
6 Q. And doesthe same answer hold true for theactual | 6 Q. Canyou explain now what that would be? Who would be
7 settlement agreement? 7 asserting claims of contribution against whom?
8 A. Yes, it does. 8 A. The other defendants would be asserting that Prospect,
9 MR. FINE: Thank you, no further questions. | 9 and that would potentially -- without the special
10 MR. SHEEHAN: I've got afew. 10 legislation, that would reduce my ability to collect
11 EXAMINATION BY MR. SHEEHAN |11 against them depending on what the Oldco's
12 Q. Mr. DelSesto, you recall that a special statute was |12 proportionate fault would be.
13 passed regarding contribution rightsin thiscase? |13 Q. So there would bejudicial liquidation with acertain
14 A. Yes, it was. 14 amount of assets in there?
15 Q. Andthat if asettlement isapproved under that |15 A. Correct.
16 statute, the effect isthat the settling defendants |16 Q. And how would that -- how would the Receiver's rights
17 will have no liability in contribution? 17 to those assets be affected by thisissue?
18 A. That'scorrect. 18 A. How the Receiver's rights would be affected by the -- |
19 Q. Now, you earlier were asked about the concept behind |19 would -- | would be fighting with the other defendants
20 the paragraph dealing with the small proportionate |20 in terms of access to those funds.
21 fault of the settling defendants? 21 Q. Prospect asserting --
22 A. Yes 22 A. Prospect, yeah, correct. | would betryingto-- I'd
23 Q. And you -- would you put -- take your time and explain |23 be battling with them as to whether or not that money
24 why it was that that concept was arequirement of the |24 came to me or them.
25 Receiver in connection with the settlement? 25 Q. Now, you were asked about your -- as Receiver through
Page 114 Page 116
1 A. Sure, | think | stated first of al it was my 1 your counsel filed amotion to intervene in the Cy Pres
2 uncertainty, and | guess concern regarding the 2 case.
3 relationship between the Oldco entities and Prospectin | 3 A. Yes.
4 terms of putting this matter into areceivership 4 Q. Andyou understood that was a motion for intervene --
5 proceeding. That wasone. Andtwo, itwas, asl | 5 for leaveto file acomplaint in the Cy Pres case?
6 stated, if the statute that you just referenced was | 6 A. | believe so. To vacate the order and filea
7 found to be valid, congtitutional, then | did not want | 7 complaint.
8 Attorney Land, if there was arelationship with 8 Q. Right. Now, inyour experienceisthere adistinction
9 Prospect, | did not want Attorney Land comingand | 9 between a party being granted leave to intervene to
10 saying that the Oldco entities were responsiblea |10 file acomplaint and a party being granted the
11 hundred percent. Because that would hurt my ability |11 substantive relief called for in the complaint?
12 to -- preclude my ability to recover for any of the |12 A. Yes.
13 other defendants. And if the statute was deemedtobe |13 Q. Wasthere any -- ever any agreement with any of the
14 unconstitutional, it was challenged to be 14 settling defendants that they would agree to the
15 unconstitutional, | wanted Attorney Land to fight hard |15 substantive relief that the Receiver was asking for in
16 to stick to the statement made in the settlement asto |16 that complaint of intervention?
17 the small amount of proportionate fault, becausel |17 A. No.
18 would have had to have been dealing with at that point |18 MR. SHEEHAN: | don't have anything further.
19 in time contribution issues, both in either judicial |19 FURTHER EXAMINATION BY MR. HALPERIN
20 dissolution or in this lawsuit. And by makingthat |20 Q. Would you look at Exhibit No. 6, the final settlement
21 statement, it would have required the Oldco entities |21 agreement, paragraph 32.
22 and their counsel to argue in away that would support |22 A. I'vegot two versions. With exhibits and without.
23 that statement. 23 I've got 17 and 6 which are both the final. One has
24 Q. All right, I'd like to start with the last one. 24 exhibits.
25 You said that if the statute is declared 25 Q. Either one. Either one will work.
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1 CERTI FI CATE
2 I, Lori P. Hamel, a Notary Public in and
for the State of Rhode Island, do hereby certify
3 that | am expressly approved as a person,
qualified and authorized to take depositions
4 ursuant to Rules of Civil Procedure of the
uperior Court, especially but without )
5 restriction thereto, under Rule 30(e) of said
Rul es; that the deponent was first sworn by ne;
6 that this deposition was stenographicall
reported by me and |ater reduced to prin
7 t hrough Conputer-Aided transcription; that the
foregoing is a full and true record of the
8 proceedi ngs; and that a review of the transcript
9 by the déeponent was not requested.
10 IN W TNESS WHEREOF, | have hereunto set ny
11 hand this 15th day of August, 2019.
12 .
13
14 ~Lori P. Hanel
Certified Court Reporter
15 Not ary Public
16
17
18
19 MW Conmi ssion Expires 6/24/21
20
21
22
23
24
25
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P' E RC E ATWOOD g Stephen Del Sesto

One Financial Plaza
261h Floor
Providence, R1 02903

P 401.490.3415

F 401.588.5166
sdelsesto@pierceatwood com
pisrceatwood.com

~ 5 7
June 5, 2018 Admitted in: RI, MA

Via first class mail, postage pre-paid
and electronic mail

House Speaker Nicholas A. Mattiello Senate President Dominick J. Ruggerio
RI State House, Room 323 R] State House

82 Smith Street 82 Smith Street

Providence, RI 02903 Providence, RI 02903
(rep-mattiello@rilegislature.gov) (sen-ruggerio{@rilegislature. gov)

House Majority Leader K. Joseph Shekarchi
RI State House

82 Smith Hill

Providence, RI 02903
(rep-shekarchif@rilegislature.gov)

Re: St. Josephs Health Services of Rhode Island Retirement Plan, as amended (“the “Plan™)
An Act Relating to Health And Safety - The Hospital Conversions Act (applies to
seftlement of St. Joseph Hospital Retirement Plan settlements/joint tortfeasors' releases)
House Bili No. 8166 and Senate Bill No. 2112

Dear Speaker Mattiello, President Ruggerio and Majority Leader Shekarchi:

As you know, [ am the Court-appointed Receiver for the Plan and have been charged with the task
of investigating and protecting this Plan for the approximately 2,700 dedicated former employees
of St. Joseph’s and Fatima Hospitals. As you also know, the failure of this Plan has left those

2,700 shocked, confused, angry and feartful for their financial future. Having said that, I, on behalf

of myself and on behalf of the 2,700 citizens who have been devastated by this circumstance, want
to extend my sincere thanks and appreciation to each of you for sponsoring the St. Joseph’s joint
tortfeasor legislation and thank the other dedicated members of your respective chambers for their
support of this legislation,

1 cannot express how critical the quick passage ol this legislation is to my and Special Counsel’s,

Attorney Max Wistow, ability (o obtain the best possible recovery for the Plan for the benefit of

the 2,700 vested participants. As I have recently reported 1o the Court, we expect Lo initiale actions
against the various parties that we believe are responsible for the failure of the Plan al some point

PORTLAND, ME BOSTON, MA PORTSMOUTH, NH PROVIDENCE, RI AUGUSTA, ME STOCKHOLM, SE WASHINGTON, DC
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House Speaker Nicholas A. Matticllo
Page 2
June 5, 2018

this month. As with any litigation there is substantial risk and, absent a prudent settlement, the
battle with these parties will likely take years. Without this legislation, the ability for me, as
Receiver, 1o reach a reasonable settlement to expeditiously and efficiently obtain funds to
supplement the assets of this Plan is substantially compromised if’ not wholly eliminated.
Conversely, this legislation will provide the opportunity for Special Counsel, the Court and myself
to negotiate and accept terms of settlement from some parties without compromising our claims
and efforts with those unwilling to offer a reasonable settlement. You should know that we already
have parties who have expressed a willingness to settle and avoid even the filing of a complaint
but we cannot entertain those discussions until this legislation is in place.

I understand that the close of this year’s session is likely to happen later this month and, as such,
this time of year is an extremely busy and active period at the State House. However, for the
obvious reasons and the reasons stated above it is critical that this legislation be passed by both
chambers as soon as possible and, hopeflully, before June 15, 2018. T again thank you for your
dedicated service and willingness to assist the efforts to protect and possibly save this Plan. Most
importantly for the participants of the Plan, T thank you for your prompt attention to the passage
of this legislation through both chambers prior to June 15",

Of course, I will make myself available at any time should you or any member of your respective
chambers have any questions or concerns.

Sincerely,

— = P /’——ﬁ_-‘h
el
Stephen I', Del Sesto, Iisq.
Court Receiver for St, Josephs Health Services
of Rhode Island Retirement Plan

i St. Josephs Health Services of Rhode Island Retirement Plan Participants (via posting on
the Receiver’s dedicated websiie)
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Chace Ruttenberg & Freedman, LLP
Attorneys at Law

Robert B. Berkelhammer*#
Nathan W. Chace
Douglas J. Emanuel*®
Robert D. Fine*

Carl I, Freedman

Macrina G, Hjerpe**

Bret W. Jedele

Drew P. Kaplan

Richard J. Land*

Allan M. Shine”

Don E. Wineberg® Julv 9. 2018
N - uly >,

LuAnn Cserr *°
Andre S, Digou*
Jared R, Sugerman*

Bruce R. Ruttenberg, e VIA EMAIL (mwistow(wistbar.com)
¥ Also agmitted n Massachusetis AND REGULAR MAI L

Ao admidted in Connecticun
© miso smitted in New York

Also adantiad in Washaagion, D C .
* Admited in Calitornia Max Wistow, ES(]

° addrotied US. Patent & Trademart: Office Wis tow Shechan & LOVEI)’ P C
’ s Lol

61 Weybosett Street
Providence, RI 02903

Re:  RULE 408 SETTLEMENT COMMUNICATION

Dear Max:

Thank you for taking the time to meet with Steve DelSesto (the “Receiver™)
and me on Friday, June 29, 2018, to discuss a potential settlement. As I have
consistently maintained, it has been the intention of CharterCare Community Board
(*CCCB”), Roger Williams Hospital (“RWH”) and St. Joseph Health Services of
Rhode [sland (“STHSRI” and together with CCCB and RWH, the “Oldco Entities™)
to seek an ouicome that avoids the on-going cost of the litigation, as was
demonstrated by the relief sought in the Cy Pres Petition and resulting Order that
any remaining funds be paid into the St. Joseph Health Services of Rhode Island
Pension Plan (the “Pension™). With that backdrop in mind, this letter is infended to
set forth the general terms of a proposed settlement of the pending litigation
consistent with my view of our discussion on Friday. While this settlement
framework has been discussed with the Oldco Entities’ Board members, and [ have
obtained their input on these concepts, the settlement proposal has not been
presented to the Boards for a vote. I would expect that the final version of the
settlement terms will be submitted for a vote once we have concluded our

discussions.

The Oldco Entities will, in exchange for a general release from the Receiver
and all the other plaintiffs (“Plaintiffs™), commence a judicial wind-down of the
Oldco Entities pursuant to R.1.G.L. 7-6-60 through a proposed plan of liquidation
(“Plan™) including the following terms:

1. The Oldco Entities will stipulate that, if praven, the claims asserted by
the Plaintiffs would exceed the value of the assets held by the Oldco

CR&F
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Max Wistow, Esq.
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Entities and that, accordingly, all assets of the Oldco Entities will be
paid over to the Pension after resolution of all creditor claims or as
otherwise ordered by the Court;

2. The Plan will include a claims filing procedure (not applicable to the
Pension), a claims bar date, and a process for the Court to resolve such
claims;

3. Rather than appointment of a receiver over the Oldco Entities, the Plan
will require the Receiver to administer the Oldco Entities’ assets and
manage the claims process, including if necessary, the appointment of
independent counsel (upon further court approval) to evaluate (and if
appropriate object to) and resolve disputed claims;

4. The Plan will set forth a list of known creditors and will require
publication notice to all unknown creditors;

5. The Plan will require that the Receiver pay all costs and expenses
incurred by or on behalf of the Oldco Entities (for example, legal
counsel, records retention, e-discovery vendors, third-party
administrators, or accountants) in connection with the wind-down,
Receivership, or the litigation, including but not limited to, preparing
and responding to subpoenas, discovery requests or depositions directed
to the Oldco Entities, defending any claims brought against the Oldco
Entities, their directors, trustees, officers, employees, agents or
attorneys;

6. The Plan will provide for the engagement of independent counsel to
represent the interests of the Oldco Entities, their directors, trustees,
officers, employees, agents and attorneys, in the judicial dissolution
proceeding in the event claims are made in such proceeding against any
of the foregoing parties, and will indemnity such parties against any
losses suffered as a result of such claims; and

7. In order to avoid additional costs associated with discovery, the Plan
will provide that third parties may have access to the records previously
provided to the Receiver’s counsel pursuant to the subpoenas previously
issued; provided that, for cause shown, third parties may be permitted
additional discovery against the Oldco Entities.

As indicated above, in consideration of moving forward in this manner, the
Plaintiffs would execute and deliver a full, general release in favor of the Oldco
Entities, their respective directors, trustees, officers, employees, agents and
attorneys, releasing any and all claims, suits and liabilities, known or unknown,
contingent or liquidated, upon approval by the Court sitting in the Pension
Receivership matter and simultaneous approval from the federal court. Of course
the release and court approvals must be sufficient to withstand any collateral attack
by third parties, including but not limited to, the existing defendants in litigation.
Thereatter, the Oldco Entities will file the Petition for judicial wind-down in the
form agreed to by the Oldco Entities and the Receiver.

CR&F
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The foregoing recitation of terms is not intended to be comprehensive, but
rather to set forth the material framework for the Plan and settlement pursuant to
which the Receiver will obtain significant value for the benefit of the pensioners.
We anticipate working cooperatively with you and the Receiver to finalize a
comprehensive Plan to submit to the Court.

If you are agreeable 1o this settlement framework, we can begin preparing
the Plan and other settlement documentation for submission to the Court. I look
forward to hearing from you.

Very truly yours,

Chace Ruttenberg & Freedman, LLP

’11’1

ce: Stephen DelSesto, Esq. (Via Email)

CR&F
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EXHIBIT 16

(CCCB LIABILITIES)

Creditor

Creditor's Counsel

Counsel Address

Nature of Claim

Amount of Claim

Prospect Medical

Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ
07102, Attention: Gary W,

Holdings, Inc. Gary W. Herschman, Esq.  |Herschman, Esq. Indemnification Unliquidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ
07102, Attention: Gary W.

Prospect East Holdings, |Gary W. Herschman, Esq.  |Herschman, Esq. Indemnification Unliquidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ
07102, Attention: Gary W.

Prospect CharterCare, L|Gary W. Herschman, Esgq.  |Herschman, Esq. Indemnification Unliquidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ

Prospect CharterCare 07102, Attention: Gary W.

Physicians, LLC Gary W. Herschman, Esq.  [Herschman, Esq. Indemnification Unliquidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ

Prospect CharterCare 07102, Attention: Gary W.

RWMC, LLC Gary W. Herschman, Esq. Herschman, Esq. Indemnification Unliquidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ

Prospect CharterCare 07102, Attention: Gary W.

SJHSRI, LLC Gary W, Herschman, Esq. Herschman, Esq. Indemnification Unliguidated
Sills Cummis & Gross P.C., One
Riverfront Plaza, Newark, NJ

Prospect CharterCare 07102, Attention: Gary W.

Eimhurst, LLC Gary W. Herschman, Esq. Herschman, Esq. Indemnification Unliquidated

Any and all other

Company/Prospect

Indemnified Persons,

as such term is defined

in that certain Asset Sills Cummis & Gross P.C., One

Purchase Agreement, Riverfront Plaza, Newark, NJ

dated as of September 07102, Attention: Gary W.

24, 2013 Gary W. Herschman, Esg.  |Herschman, Esq. Indemnification Unliquidated

Rhode Island

Department of

Environmental

Management, et al (see RIDEM, 235 Promenade St., Environmental - TrukAway

attached list) Ronald N. Gagnon, P.E. Providence, Rl 02908-5767 Landfill, Warwick, Rl Unliquidated

Confidential Material
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SETTLEMENT AGREEMENT

This settlement agreement (“Settlement Agreement”) is entered into this ____ day
of August, 2018, between and among Stephen Del Sesto (as Receiver and
Administrator of the St. Joseph Health Services of Rhode Island Retirement Plan) (the
“Receiver”) and Gail J. Major, Nancy Zompa, Ralph Bryden, Dorothy Willner, Caroll
Short, Donna Boutelle, and Eugenia Levesque, said persons acting individually and’ on
behalf of all class members as defined herein (the Receiver and said persons are
collectively referred to as "Plaintiffs”), and, on the other hand, CharterCARE Community
Board (“CCCB"), St. Joseph Health Service of Rhode Island (“SJHSRI"), and Roger
Williams Hospital (“RWH?") (collectively the “Settling Defendants”).

WHEREAS Plaintiffs asserted claims against the Settling Defendants and others
in a lawsuit filed in the United States District Court for the District of Rhode Island (C.A.
No: 1:18-CV-00328-WES-LDA) (the “Federal Court Action”), and in a lawsuit filed in the
Rhode Island Superior Court (C.A. NO.: PC-2018-4386) (the “State Court Action”),
which lawsuits concern the alleged underfunded status of the St. Joseph Health
Services of Rhode Island Retirement Plan (“the Plan”), in which Plaintiffs seek relief
from the Settling Defendants including money damages that greatly exceed the
remaining assets of the Settling Defendants;

WHEREAS Plaintiffs filed a motion to intervene in the civil action entitled /n re:

CharnterCARE Health Partners Foundation, Roger Williams Hospital and St. Joseph

! Contingent upon the Court certitying the Class as provided herein.

CRF0092
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anyone, including but not limited to creditors, except in the ordinary course of
winding-down their operations, and to provide the Receiver with ten (10) days’
written notice of their intention to make any such payments in an amount greater
than $10,000, to negotiate in good faith if the Receiver objects to any such
payments after being provided with notice thereof, and to submit to the
jurisdiction of the Superior Court in the Receivership Proceeding if the Receiver
continues to object, so that the Court in the Receivership Proceeding may
determine whether such payments should be made.

26. The Setiling Defendants acknowledge that they are liable to the Plaintiffs on at
least some of the claims Plaintiffs have asserted against the Settling Defendants
in the Federal Court Action and the State Court Action, including but not limited
to claims for breach of contract, and that Plaintiffs' damages resulting from such
liability include the sum that (in addition to the remaining assets of the Plan)
would be sufficient to purchase annuities from one or more insurance companies
to fund all of the benefits to which the Plan participants are entitled under the
Plan, and that, according to a recent analysis, that sum (in addition to the
remaining assets of the Plan) would be approximately $120,000,000.
Accordingly, Settling Defendants stipulate that they are liable, jointly and
severally, to the Plaintiffs in the amount of damages of $120,000,000, and that
sum less the Gross Settlement Amount Prior to Distribution in the Liquidation
Proceedings shall be amount of the Plaintiffs’ claims as creditors of the Settling

Defendants in the Liquidation Proceedings.

17
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