Maine Regulatory Update

When Do Permitted Development Rights “Vest” in Maine?

by Matthew D. Manahan, Esq.,
Pierce Atwood

A recent decision of the Maine
Supreme Judicial Court (SJC) adds
further instability to the law govern-
ing land use developments in Maine.
In Kittery Retail Ventures, LLC v.
Town of Kittery, 2004 ME 65 (May
11, 2004), the SJC had the oppor-
tunity to strike down an ordinance
amendment that targeted a specific
proposed development and took
away that developer’s right to
proceed with the development. But
the SJC chose not to strike down the
ordinance — even though a site plan
application had been accepted as
complete for processing — ruling that
even in those circumstances the
developer is not protected unless the
developer has obtained the develop-
ment permit and commenced
construction.

Background

The facts in the Kittery Retail
Ventures case are somewhat
convoluted, but they carry an
important lesson to developers not
to be too cavalier in their
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assumptions that meeting applicable
deadlines will protect them. On
March 23, 2000, Kittery Retail
Ventures (KRV) filed a site plan
application with the Kittery
Planning Board for a 250,000~
square foot retail outlet mall — the
Kittery Marketplace — in a mixed-
use district on Route 1 in Kittery.
On June 13, 2000, Kittery voters
approved a citizen-initiated
ordinance amendment that (1)
reduced from 30% to 15% the space
available for retail uses in mixed-use
districts and (2) eliminated the
ability to use transferable
development rights (TDRs) to add
to the amount of available retail
space by shifting development rights
from another site. This amendment
was intended to stop the Kittery
Marketplace development but,
under the Town of Kittery Charter,
it did not take effect for one month
— on July 14, 2000.

After the June 13 vote, KRV
submitted a revised site plan
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application, and on July 13, 2000 —
one day before the effective date of
the ordinance amendment, and after
working late into the evening — the
Planning Board accepted the
application as complete for
processing. Under Maine law, that
completeness determination meant
that the law in effect on that date —
and not the ordinance amendment
that took effect the next day —
applied to the review of the Kittery
Marketplace application, because the
amendment contained no language
that applied it retroactively to
pending applications.

On September 26, 2000, Kittery
voters approved another
amendment to the ordinance, this
time providing that the June 13
amendments were applicable to all
applications pending before the
Planning Board after September 30,
1999, even if those applications had
been accepted as complete.
Pursuant to that amendment, on
May 9, 2002, the Planning Board
denied the Kittery Marketplace
application. KRV appealed to court,
arguing (among other arguments)
that the amendment (1) was
enacted in bad faith with the sole
purpose of stopping the Kittery
Marketplace project, and therefore
KRV acquired vested rights to
pursue the project notwithstanding
the amendment, and (2) the
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amendment violated KRV’s due
process rights because its sole
purpose was to target and defeat
KRV’s project.

When does bad faith provide
vested rights?

In ruling against KRV, the SJC was
clear that even issuance of a devel-
opment permit does not establish
vested rights to a project. The SJC
confirmed its prior holdings in
regard to vested rights, noting that
to acquire vested rights a developer
must have obtained all
development permits and actually
commenced construction.
Although in some unusual cases
bad faith by the municipality may
confer vested rights, the court set a
high hurdle for developers trying to
establish such bad faith.

In this case, KRV proceeded with
its application with full knowledge
of the effort to stop its
development; nothing was hidden
from it. In addition, the SJC
appears to have drawn an implicit
distinction between bad faith by
town officials — which may provide
vested rights — and “bad faith” by
the voters — which appears to be
entitled to heightened deference,
apparently on the basis of
democratic principles. Thus, KRV
did not acquire vested rights to
proceed with its application.

Can due process protections
help a developer who has
not acquired vested rights?
As noted above, KRV also argued
that the retroactive ordinance
amendment violated KRV’s due
process rights because its sole
purpose was to target and defeat
KRV’s project. The SJC’s decision
on the vested rights issue, though,
also answered KRV’s due process
argument because, for due process
rights to be implicated, there must

be some property interest at stake.
The SJC stated that “KRV cannot
contend that it legally acquired
vested rights because it did not
begin construction.” That is, simply
spending money on the legal
process of acquiring permits is not
sufficient to acquire vested rights.
Instead, the developer must actually

Summary

In short, the SJC had an
opportunity in the Kittery Retail
Ventures case to limit the
application of retroactive
ordinances to development
projects in Maine, but chose not
to do so, leaving developers at the
mercy of well organized project

obtain all necessary permits and
begin construction.

opponents. H

Matt Manahan is a partner in Pierce Atwood's
Environmental Practice Group. He may be
reached at (207) 791-1189 or via e-mail at
mmanahan@pierceatwood.com.

Because the loss of the right to pur-
sue the site plan approval did not

deprive KRV of any property right,
the due process claim had no basis.
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The 17th annual EnviroExpo & Conference, scheduled

for May 3 & 4, 2005, in Boston, will feature an expanded
program built around the theme “Managing the Environ-
ment in the 21st Century.” More than 30 sessions and
workshops will help environmental managers and
specialists in industry and government improve their own
professional knowledge and skills, while helping their
organizations keep up-to-date on the latest trends,
technologies, and techniques for managing environmental
issues, such as recycling, remediation, soil and waste
management, stormwater, wetlands, pollution control,
brownfields, and compliance.

Then make your plans now fo

attend the leading national conference
for environmental professionals

in industry and government.

The 2005 conference, which is being developed in
partnership with the LSP Association, will offer four
educational tracks: Business and Risk Management; Project
and Site Management; Regulatory and Compliance Manage-
ment; and Technical and Operations Management.
Speakers will include well respected environmental

experts from manufacturing and heavy industry, state

and federal government, environmental associations,
consulting companies, and related organizations.
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For more information, visit www.EnviroExpo.com. To
request an EnviroExpo 2005 Conferencebrochure, send an
email to ckeller@EnviroExpo.com, or call 630-372-5952.
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